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In-between the Russian Federation and the European Union:
Is There a ‘European Choice’ for Ukraine?

Abstract
The objective of this working paper is to assess the EU-Ukraine
political relations in the framework of the European Neighbourhood
Policy (ENP) and the Eastern Partnership (EaP), and against the
vicinity of the Russian Federation. The author aims to reveal to what
extent the so called ‘European choice’ has constituted a basis for the
foreign policy of Ukraine and how it has been conditioned by the
presence of both the European Union and the Russian Federation.
The analysis is accompanied by opinions of the officials from both
the Mission of Ukraine to the European Union and the European
External Action Service (EEAS), revealed during the interviews that
the author conducted in Brussels during the spring of 2012. 2 Last but
not least, this paper attempts to provide explanations for events
surrounding the Eastern Partnership Summit in Vilnius in November
2013 and the subsequent ‘Ukrainian crises.
Keywords: Ukraine, Russia, EU, EasternPartnership, multi-vector
policy, Russian factor, Association Agreement, DCFTA
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Anita Sęk is an Expert on EU External Action in the Centre for International
Initiatives.
2
This analysis builds on the thesis submitted for the title of Master of Arts in
EU International Relations and Diplomacy in the College of Europe in Bruges
(Belgium) in 2012. It is actualized according to the following events in EUUkraine relations and most recent post-Summit developments in Ukraine.
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1. Introduction
The objective of this working paper is to assess the EU-Ukraine political
relations in the framework of the European Neighbourhood Policy
(ENP) and the Eastern Partnership (EaP), and against the vicinity of the
Russian Federation. The author aims to reveal to what extent the so
called ‘European choice’ has constituted a basis for the foreign policy of
Ukraine and how it has been conditioned by the presence of both the
European

Union

and

the

Russian

Federation.

The

analysis

is

accompanied by opinions of the officials from both the Mission of
Ukraine to the European Union and the European External Action
Service (EEAS), revealed during the interviews that the author
conducted in Brussels during the spring of 2012. 3 Last but not least, this
paper attempts to provide explanations for events surrounding the
Eastern Partnership Summit in Vilnius in November 2013 and the
subsequent ‘Ukrainian crises’.
The first part of the paper presents the matrix of economic, (geo)political and social aspects of present day Ukraine. The second chapter
reveals tendencies in Ukrainian relations to the EU, including the
Russian factor; the Ukrainian both official and public perspectives are
an important element of the analyzes. The final conclusions state that
there is no economic and political developments of both Ukraine and
beyond: the region of Eastern Europe and Caucasus (the ‘shared
3

This analysis builds on the thesis submitted for the title of Master of Arts in
EU International Relations and Diplomacy in the College of Europe in Bruges
(Belgium) in 2012. It is actualized according to the following events in EUUkraine relations and most recent post-Summit developments in Ukraine.
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neighbourhood’)

situated

between

the

EU

and

Russia,

without

participation of both of these stakeholders. This part comprises also
policy recommendations for the European Union.

2. Background

Graph 2 Scores for economic freedom in
Ukraine in years 2009-2013

Graph 1 Economic freedom in Ukraine,
comparison

Source: The Heritage Foundation, op.cit.

Source: The Heritage Foundation, op.cit

Ukraine has a strong geopolitical and economic potential from its
position between Europe and Asia. The 2011 OECD report praises
the country’s rapid growth of average 7.4% in years 2000 – 2007; it
points out however major structural problems and a high energy
dependence.4 The global financial crisis hit Kiev in 2009 with a
greater force than any other country of the region, decreasing its

4

OECD, “Development in Eastern Europe and the South Caucasus: Armenia,
Azerbaijan, Georgia, Republic of Moldova and Ukraine”, OECD Publishing,
2011, http://dx.doi.org/10.1787/9789264113039-en, pp.233-234.
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economy by as much as 15.1% that year. 5 On the economic freedom
list by the Heritage Foundation, Ukriane ranks 161st out of 177
countries. It scores the worst in Europe, even behind Belarus, and
finds itself a place in the category of “repressed” countries (see
Graphs 1 and 2).6
Some other major characteristics of the Soviet heritage are: the poor
protection of property rights, a weak rule of law and a politicised
judiciary. Another problem is the widespread corruption, which
undermines all attempts to establish the rule of law as well as a real
market economy. In 2011 Ukraine has been downgraded to the 152nd
position (from 134th in 2010 and 146th in 2009) out of 183 countries in
the “Transparency International’s Corruption Perception Index”. Its
overall score fell in 2013, but Kiev has managed to keep the 144th
place as a year before, drawing with countries like Cameroon, the
Central African Republic, Iran, Nigeria, and Papua New Guinea, thus
becoming the most corrupted nation in Europe (see Graph 3). 7
Among the institutions which are perceived by the public to be
highly corrupt are the political parties, the parliament, the police and
the judiciary.

5

Ibidem, 74, 233-234.
The Heritage Foundation, http://www.heritage.org/index/country/ukraine,
retrieved: 04.12.2013.
7
Transparency International, http://cpi.transparency.org/cpi2011/results/,
retrieved: 30.04.2012.
6
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Graph 3 Corruption Perception Index 2013
(from dark red – the most corrupted, to yellow – the least corrupted)

Source: Transparency International, op.cit.

The “Nations in Transit 2013” report by the Freedom House recalls that
the record of developing democratic institutions and protection of
human rights is also unsatisfactory (see Graphs 4 and 5). 8
Graph 4 Nations in Transit, overall democracy scores for Eastern Partnership countries
(from 1 – the best to 7 – the worst performance)

Source: Freedom House, op.cit.

8

“Nations in Transit 2013. Authoritarian Aggression and the Pressures of
Austerity”,
Freedom
House,
http://www.freedomhouse.org/sites/default/
files/NIT%202013%20Booklet%20-%20Report%20Findings.pdf, retrieved 04.12.2013.

9

Polish Journal of Political Science. Working Papers

Graph 5 Ukraine in comparison to other Nations in Transit

Source: Freedom House, op.cit.

Finally, it must be outlined that Ukrainians are not a homogeneous
society. The nation is divided into two blocks, to simplify the complex
situation of Ukrainian identity mainly called: (1) the West Ukriane, proEuropean, mainly Ukrainian language speaking, and (2) the mainly proRussian,

Russian

speaking

East

of

the

country,

hesitating/swinging Russian-speaking South (see Graph 6).
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Graph 6 Socio-political division of Ukraine. Results of the 2010 presidential elections
(pink – pro-Tymoshenko, blue – pro-Yanukovych)

Source: Forbes.com

Nevertheless, according to an interview with a Ukrainian diplomat, the
successes of the “young country” should not be underestimated: “in just
over 20 years of independence, the country has achieved an
unprecedented level of development”. It encompasses firstly, the
establishment of a more-or-less functioning market economy, as proved
by the accession to the World Trade Organisation in 2008; and secondly,
the creation of germs of democratic institutions. “It is understandable
that there is still a lot to be improved, but what took the Western world
200 years of democratisation processes, cannot be expected from others
in two decades”, stated the official. 9

9

Interview conducted with the officials from the Mission of Ukraine to the EU
on 9 April 2012 in Brussels.
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3. Development of EC/EU-Ukraine Relations
During the initial years of its independence attained in 1991, Kiev was
preoccupied first of all with its internal and secondly its external
struggles for sovereignty, finding itself in a brand new geopolitical
situation which arose after the collapse of the Soviet Union. Nation- and
state-building, and seeking the security of its own state, were necessities.
Not surprisingly for the first Ukrainian presidents: Leonid Kravchuk
(1991/92-1994) and Leonid Kuchma (1994-2005), the most important
matter then was to keep close relations with Moscow. That is the reason
behind the ‘Russia first’ policy and low-key relations with the European
Communities/European Union.10
In 1994, with the election of Kuchma new possibilities for cooperation
with Europe opened. Kiev accepted a first-of-its-kind agreement directed
towards a Newly Independent State and non-candidates: that is, the
Partnership and Cooperation Agreement. Thus it was Ukraine that
became the first “template for the neighbouring Eastern European
countries”. 11 The PCA objective was to regulate future political, trade,
economic and cultural cooperation.
The ‘European choice’ as such was not officially formulated until the
1998 “Strategy of Ukraine’s Integration with the European Union”,
10

T. Kuzio, “Ukraine. Muddling Along”, in Sharon L. Wolchik, Jane L. Curry
(ed.), Central and East European Politics: From Communism to Democracy,
Lanham: Rowman & Littlefield, 2011, p.361.
11
M. Emerson, “Ukraine and the EU”, in: D. Hamilton, G. Mangott, The New
Eastern Europe: Ukraine, Belarus, Moldova, Washington DC, Centre for
Transatlantic Relations, 2007, p.217.
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when the PCA came into force. The document emphasised the
attainment of associate member status as the main priority of Ukrainian
foreign policy in the medium term. In a positive reaction, the “Common
Strategy on Ukraine” was issued by the EU’s leaders at the Helsinki
Council of Ministers Summit in 1999. Nonetheless, in 2004—by the end of
his

second

term—Kuchma

removed

points

on

EU

and

NATO

memberships as strategic aims from his new “Defence Doctrine”.

3.1. Specific Geo-political Localisation
“Choice of European and Euro-Atlantic standards define today’s Ukraine
and its future”, stated a Ukrainian diplomat interviewed by the author.
Nonetheless, due to its special localization in a ‘grey zone’ in-between
the EU and Eurasia/Russia, Ukraine has to struggle for its geopolitical
and geo-economic place in the world. The diplomat said admittedly that

“Although Ukrainian spirit is definitely inspired by Europe, and despite
the fact that between 60% and 80% of the society supports European
integration, we are still undecided, which path of development and
cooperation to follow. As older generations pass away and young
people—brought up in the period of independence—have their voice,
they call for more Europe and for EU-oriented reforms in all areas of
life.” 12

12

Interview with Ukrainian diplomat, op.cit.
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3.2. Ukrainians and the EU/European Integration
In 2012 the former Ukrainian Minister of Foreign Affairs and currently a
co-chairman of the Eastern Partnership Parliamentary Assembly
EURONEST, Borys Tarasyuk, perceived his country as a “distinct
groundbreaker” in the Eastern flank of Euro-integration, which is
significant for the whole region. 13 What is worth observing is that it took
Kiev two years to start negotiations on Association Agreement (AA) and
Deep and Comprehensive Free Trade Association (DCFTA) after the
‘Orange Revolution’, but Chisinau waited only four months after
overcoming its own political crisis of 2009. 14
The interviewed officials believed that Ukraine’s accession could prove
EU’s far-sighted approach and open the Union to other neighbouring
countries. Kiev would like to be seen as a good equalizer of Russian and
European influences, which would guarantee national sovereignty,
welfare and prestige in the region. What is more, Ukraine assumed such
an approach—constituting a good example for a society’s transformation
– which could also lead to changes in the autocratic regime of Belarus.
At the time Kiev had the ambition to become a regional power and a
‘game changer’.

13

Interview with Borys Tarasyuk, former MFA UA, Co-President of the
Parliamentary Assembly EURONEST, Études européennes. 16.02.2012,
www.etudes-europeenes.eu, retrieved: 17.02.2012.
14
K. Wolczuk, “Eastern Partnership Review. Perceptions of, and Attitudes
towards, the Eastern Partnership amongst the Partner Countries’ Political Elites”,
Estonian Centre for Eastern Partnership, no.5, December 2011,
http://www.eceap.eu/ul/Review_No5.pdf, retrieved: 20.04.2012, p7.
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“The ‘golden carrot’ of adhesion is unavoidable for us, and although (…)
Kiev will pose to the EU a digestion problem, [it] will confirm an image
of multi-circled and multicultural Europe. Such a diverse and open
Union will be much more respected on the international arena,
especially by the emerging countries.” 15

According to polls conducted by Eurobarometer in the last few years,
but before the movement of ‘Euromaidan’, the Ukrainian society had a
positive attitude towards the EU, seeing it as a friendly neighbour
(according to 60% of respondents), with sufficient common values to
build on (57%). 16 Overwhelming majority of Ukrainians would also like
to see it playing an even greater role in the region and their country,
across a range of areas from economic development (76%), trade, human
rights and democracy (60%). What is interesting is that the polls’
outcomes were slightly more positive than the average for the EaP
region. More than half of the Ukrainian nationals reported to trust the
EU – more than any other international institutions like the UN and
NATO, and significantly more than they trusted their own government
(23%), Parliament Verhovna Rada (18%) or political parties (18%).
Ukrainian knowledge on the EU remained nonetheless weak (see
Graph 7):

15

Interview with the Ukrainian diplomat, op.cit.
ENPI Info Centre, “EU Neighbourhood Barometer: Ukraine Autumn 2012”,
25.04.2013, http://www.enpi-info.eu/maineast.php?id=434&id_type=3&lang_id=450,
retrieved: 04.12.2013.
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Graph 7 Ukrainians’ knowledge on the EU

Source: ENPI Info Centre, Ukraine.

3.3. Development of ‘Multi-vector’ Policy
It was the Kuchma’s policy of ‘manoeuvring’ between Moscow and
Brussels that was first labelled a ‘multi-vector’ policy. 17 Taras Kuzio
argues that from the elite point of view:
“it makes a lot of sense to be able to play East and West against each
other and reap the benefits of having and maintaining ties to both (…),
[while] maintaining a sovereign state and their power.” 18

The approach of the ‘Orange revolutionists’: Victor Yushchenko and
Yulia Tymoshenko, stood in contrast to the Kuchma’s idea of the
balance. The leaders of the Nasha Ukraina (“Our Ukraine”) party won
after mass protests in repeated 2004 parliamentarian elections, and
declared the European and Euro-Atlantic integration as the only proper
way for Ukraine. Nonetheless, some observers doubted in a reality of
this ‘European choice’, pointing for instance to the administrative
17

M. Shmelova, “Ukraine’s Multi-vector Foreign Policy: Attempt at Summary”,
The Polish Quarterly of International Affairs, 2008, no. 2, Warsaw.
18
:Kuzio, op.cit. 362.
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vacuum responsible for dealing with EU matters. 19 It seems that the only
success of the ‘Orange Revolution’ was the fact that the voice of
Ukrainian people was finally heard in Brussels; before, the EU–Ukraine
relationship had often been characterized by some commentators as a
‘dialogue of the deaf’. 20
In 2004 the European Union moved its borders to Ukraine, through
adhesion of eight countries from Central and Eastern Europe. As a
consequence, a new programme directed at EU’s neighbours also
extended to the South Caucasus. That is, the European Neighbourhood
Policy (ENP) was introduced as an alternative to the membership
prospect. Driven by a wave of euro-enthusiasm, Ukraine signed in 2005
the Action Plan, hoping for a rapid promise of EU accession, which in
fact never appeared.

3.4. The ‘Russian Factor’
“The desire to escape (or weaken) Russia’s domination and restore (or
secure) territorial integrity are a strong motivation for post-Soviet states
to seek closer ties with the EU.” 21

The Ukrainian diplomats shared a feeling that “we [Ukrainians] are
sometimes treated not as an equal partner to any of the bigger players,
but as a pawn in the EU-Russia-USA geopolitical game”. Inevitably,
Russia remains a reference point. Moscow’s historic expansionism,

19

Emerson, op.cit.221.
I. Solonenko, “Added Value? Eastern Partnership and EU–Ukraine Bilateral
Relations”, ipg 3/2011, p.122.
21
Wolczuk, op.cit. 6.
20
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power and domination are factors that all post-Soviet countries must
reckon with. The Russian ‘divide-and-rule’ or faits accomplis tactics,
linked with the ‘near abroad’ concept, as shown in Georgian-Russian
conflict over South Ossetia and Abkhazia in August 2008, and with
pressures on other neighbouring countries, particularly Armenia and
Ukraine in the weeks precedenting the EaP Summit in Vilnius, are still a
well-recognised strategy by the Kremlin.
Seeing the events from the Russian perspective, starting from 2004,
Moscow was faced with several challenges, embodied in the ENP and
later EaP, which were threatening its presence and influence in the
region. 22 Therefore, the country has undertaken several actions in order
to restore the status quo. Firstly, through intensified diplomatic efforts
aiming at rapprochement with other regional players: China, Iran and
Turkey. Secondly, through more offensive and aggressive activities like
energy-blackmailing of Ukraine during winters of 2008 and 2009, and
eventually entering into war with Georgia over the two breakaway
regions in 2008 and now the annexation of Crimea. All these actions
have revealed EU’s impotence not only to prevent, but also to react.
Moreover, this Realpolitik, zero-sum game approach took Brussels by
surprise.

22

Firstly, with a possible loss of influence over its biggest and closest postSoviet CSI partner--Ukraine. Secondly, with a possible marginalisation in the
region and the ‘frozen conflicts’, e.g. in Transnistria (due to greater EU’s
engagement into the region, e.g. via implementation of the Monitoring Mission
EUBAM at the Moldovan-Ukrainian border in 2005/2006). Finally, with a loss of
its monopoly on energy supply to Europe (via plans of constructing an
alternative to Russian pipelines from Central Asia and Azerbaijan).
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Moscow is inevitably one of the assumptions why the ancien regime
embodied in Victor Yanukovych, a nominated successor of Kuchma in
2004, and his Partya Regionov (“Party of Regions”), prevailed, winning
in internationally recognised elections in 2006. The speech of the prime
minister Yanukovych on matters of external relations directed to the
Ukrainian parliament Verhovna Rada in September 2006 is significant
in this context:
“the new government sees its task in becoming a player which is
strong, self-sufficient and therefore interesting to Brussels instead of role
played by Ukraine till now – the role of a ‘beggar’ in the EU
negotiations.

(…)

[R]estoration

of

mutually

advantageous

good

neighbourhood with Russia (…) [is] an obligatory condition to a rapid
economic development (…) [and is] guided by the national interests
only.” 23

3.5. Ukraine’s Dissatisfaction with the EU
Another premise for Yanukovych’ victory might have been reluctance of
the EU to grant Ukraine a clear prospect of adhesion. Evidently, Brussels
has had a problem with its ‘absorptive capacity’, and unfortunate words
by the EU commissioner for external relations and ENP Benita FerreroWaldner: “for Ukraine the EU’s door is neither shut nor open”, show
constant

hesitations

towards

the

Eastern

Partners,

disillusionment and disappointment particularly in Ukraine.

23

fuelling

24

Cited in: A. E. Stent, “The Lands in between: the New Eastern Europe in the
21st Century”, in Hamilton, Mangott, op.cit.27.
24
Cited in Emerson, op.cit. 224.

19

Polish Journal of Political Science. Working Papers

Presented motives are the reason why the Eastern Partnership initiative
implemented since 2009, and understood in Kiev as a substitution for
membership, could not have been met with enthusiasm. Moreover, the
negotiation of an Association Agreement and a Deep and Comprehensive
Free Trade Area with Ukraine had been presumed already before the
introduction of the EaP. Secondly because the initiative perceived all the
partners to stand in the same row (‘one size fits all’), neglecting
Ukraine’s more advanced status and ambitions.
“The EaP is potentially an efficient geopolitical project, perceived as a
stone in EU’s enlargement policy, what meets with support from the
Ukrainian side, it must be however underlined that it is regarded by
Kiev not as a framework, but as an additional tool only.” 25

For Ukraine it was the bilateral relation with Brussels that really
mattered, not the ‘vague’ multilateral dimension as proposed by the EaP.
Kiev emphasised different priorities, directions, needs, visions, basics of
relations, views on the EU and goals of cooperation revealed by the
Eastern Partners. Ukraine was ‘proudly dissatisfied’ with being located
in the same row with countries finding themselves as far ideologically
from the EU as Belarus, or as uninterested in the integration as
Azerbaijan. The situation was similar to the ENP programme, where
Ukraine was positioned just next to Northern African countries. 26 Also

25
26

Interview with the Ukrainian diplomat, op.cit.
Wolczuk, op.cit. 8.
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the outcomes of interviews conducted by Kataryna Wolchuk revealed
that the EaP was in fact “perceived as a retrogressive step.” 27
According to the Ukrainian diplomat, the EaP remained a good, but not
used idea, blocked by diversification in priorities and ‘pride and
prejudice’—inter-country animosities and conflicts. The EU just proved
that not only it does not have an idea on how to settle these difficulties,
but also any strategy on how to deal with the region generally.
Without the promise of membership, the implementation of, to a certain
extent, painful reforms and sacrifices of an unknown-duration is difficult,
because it requires enormous not only financial, but particularly
political and social efforts, which – according to Kiev—should be
encouraged by their promoter—the EU. The understanding shown and
support given by some new EU countries, advocates of the EaP: Poland,
the Baltic states and the Visegrad Group, was assessed by Ukraine as
not sufficient. On the other hand, the same exceptionalism of the EU, as
a multilateral and multi-layered organisation, where compromise is
found in a deliberative dialogue and not by the use of force, was
praised by Ukrainian authorities. “In a globalized world no-one can
afford being alone. We acknowledge EU’s exceptional socializing force
and want to be a part of it”. 28 What doesn’t change a fact that the
Ukrainian political elites “often feel frustrated by EU’s insistence on
‘meeting key recommendations’, ‘fulfilling pre-conditions’, ‘making
sufficient progress’” and on too slow introduction of reforms. 29 To these
27
28
29

Ibidem,7.
Interview with the Ukrainian diplomat, op.cit.
Wolczuk, “Eastern Partnership Review…”,op.cit. 8-9.
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allegations Kiev consistently replied that it is able to cover the most
painful reforms only when the membership promise is delivered.
That is why Brussels mistakenly believed that the AA and DCFTA,
initialed at the end of March 2012, had been perceived by Kiev as
strategic axes of its approximation to the EU, the steps on the way to full
integration. This new legal framework offered potential for development,
opening the market, boosting the Ukrainian economy, and providing hitechnology, as well as the highest standards and guidelines for systemic
politico-social reforms.
Catalysing on non-pragmatism of Yushchenko and Tymoshenko, prime
minister Yanukovych became president in February 2010 after winning
the elections. 30 Generally, it is agreed among commentators that in
contrast to the previous Orange-coalition, the newly established
government has been characterised by political stability and rational
governance. However, it had been going along with increasing
authoritarianism and deterioration of democracy and human rights, as
presented in the first part of this paper.

Ukrainian manoeuvring between Brussels and Moscow
As president Yanukovych continued his ‘multi-vector policy’ since his
time as prime minister, built on Kuchma’s strategy, which saw in

30

K. Wolczuk, “Adjectival Europeanisation? The Impact of EU Conditionality on
Ukraine under the European Neighbourhood Policy” ,European Research
Working Paper Series, Number 18, European Research Institute, p.16.
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Ukraine a bridge between East and West; as he wrote in the “Wall
Street Journal” in 2010:
“[w]e are a nation with a European identity, but we have historic
cultural and economic ties to Russia as well. We can benefit from both
[…with a ‘commitment’ to the EU-integration] when the time comes”. 31

Even before the statement of Yanukovych, members of the Party of
Regions of the Verkhova Rada, had addressed a letter to the president
of the European Parliament confirming European direction as the only
course envisaged by them for Ukraine. 32 The law introduced a few
months later “On the Fundamentals of Domestic and Foreign Policy”
reiterates Ukraine’s belonging to a family of European and democratic
states. 33
In the meantime, on 21 April 2010, the Ukrainian and Russian presidents
agreed to forego a one-third reduction in gas prices for Kyiv, in
exchange of an extension by 25 years beyond 2017 of the lease of the
Russian naval base in the Black Sea port of Sevastopol. Although the
Ukrainian opposition and some observers have seen in the deal a

31

V. Yanukovych, “Ukraine will be a Bridge Between East and West”, The
Wall
Street
Journal,
17.02.2010,
http://online.wsj.com/article/
SB10001424052748704804204575069251843839386.html, retrieved: 12.04.2012.
32
Directorate-General for External Policies of the Union, Policy Department,
“Ukraine. Country Briefing 2012”, Brussels 2012, p.10.
33
Chairman of the Verkhovna Rada of Ukraine, http://chairman.rada.gov.ua/
chairman7/control/en/publish/article;jsessionid=BA023365861B154315BFACFC7518
123E?art_id=60929&cat_id=48799, retrieved: 30.04.2012.
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constrain on Ukrainian sovereignty and security, 34 the economic logic
behind the agreement has been in favour of Kiev. Nowadays, in the new
circumstances of the declaration of independence, the secessionist
referendum and in consequence the annexation of Crimea by the
Russian Federation, this agreement ceased to exist according to the
Russian opinion.

AA and DCFTA: Relations at the Rubicon? 35
Graph 8 Total goods: Top trading partners of Ukraine 2012

Source: European Commission, Eurostat, IMF.

Out of six EaP countries, Ukraine is the EU’s biggest trading partner.
Nonetheless, it accounts for only 1% of the whole EU’s trade exchange. For

34

J. Sherr, “The Mortgaging of Ukraine’s Independence”, REP BP 2010/01,
Russia and Eurasia Programme, August 2010.
35
The next part is constructed upon A. Sęk, “EU-Ukraine DCFTA Negotiations:
It Is More than the Economics”, College of Europe, November 2011, Bruges.
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Kiev, Brussels is the most important partner, followed by Russia (see
Graph 8). 36
Additionally to economic value, Ukraine perceived both the AA and DCFTA
as a chance of converging with the aquis communautaire and in consequence
acquiring a better negotiating position vis-à-vis Moscow.
The bargaining was finished at the 15th EU-Ukraine Summit, on 19 December
2011. In the meantime, complications appeared. The first uncertainty was
caused by Ukrainian oligarchs, whose behaviour in the light of their possible
U-turn towards Russia and respective pressure on the politicians, seemed to be
out of control throughout the whole process of negotiations. 37 In the light of
this, on 18 October 2011 Ukraine signed a free trade agreement within the CIS,
causing confusion in Brussels. Secondly, there have been Russian offers, such
as lower gas prices, financial assistance for accessing the Moscow-led Customs
Union (CU), and a new idea of political ‘Eurasian Union’ (EAU). Last but not
least, ‘the Yulia Tymoshenko case’ has led to a question of ‘BATNA’ (Best
Alternative To Negotiated Agreement) in Brussels, which could mean no
agreement at all, “unless Ukrainian authorities resign from ‘bending the
rules’. 38 In response, Kyiv demonstrated that “it does not intend to make any

36

European Commission, “Ukraine”, http://trade.ec.europa.eu/doclib/docs/2006/
september/tradoc_113459.pdf, retrieved : 19.10.2011.
37
O. Shumylo-Tapiola, “EU-Ukraine DCFTA: How Close, How Deep and How
Expensive?”, 26.05.2011,
http://carnegieeurope.eu/events/?fa=3323, also: S. Matuszak, “How Ukrainian
oligarchs view economic integration with the EU and Russia”, OSW
EASTWEEK 14.09.2011.
38
T. de Waal, “Europe Urgently Needs a New Ostpolitik”, Financial Times,
28.09.2011.
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concessions concerning its domestic politics”. 39 Such a situation, with the
emphasis on attempts by Ukrainian politicians to present their country as a
victim of Russian economic pressures, surrounded the EaP Summit in Vilnius
in November 2013, during which the agreement was to be signed. Nonetheless,
pertinent political obstacles have remained, which mirror “a sensitive struggle
for principles” according to the Ukrainina diplomat. Kiev was convinced that
the EU was just testing its ‘more for more’ and conditionality concepts. If and
how this ‘game’ was to be continued, was dependant on the democratic
outcome of the reforms undertaken by the Ukrainian authorities, as envisaged
by the Council Conclusions from December 2012. The latter regarded:
“progress in three areas: [1] the compliance of the 2012 parliamentary
elections’ with international standards and follow-up actions, as well as
[2] Ukraine’s progress in addressing the issue of selective justice and
preventing its recurrence, and [3] in implementing the reforms defined
in the jointly agreed Association Agenda.” 40

Nonetheless, this conditionality was seen by Ukrainian politicians as
“a good excuse for not taking any steps/not offering any promises
towards partners; it is disappointing, as one can always find something
to complain about if there is the political will to do so…” 41

39

T. Iwański, “Completion of Ukraine/EU negotiations on DCFTA”, OSW
EASTWEEK 19.10.2011, also: Sęk, “EU-Ukraine DCFTA…, op.cit.5-6.
40
“Council conclusions on Ukraine”, 3209th Foreign Affairs Council meeting
Brussels, 10 December 2012.
41
Interview with the Ukrainian diplomat, op.cit.
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In the end, it all proved to be just a Kievian game for time, in order to
play over and receive possibly more from both Brussels and Moscow at
the same time. As the Ukrainian diplomat was warning in 2012, by
underestimating Russia “Brussels could overplay its game”. Kiev’s final
withdrawal from the bargaining with the EU upon signing the agreement
on the eve of the Vilnius Summit proves that such a manoeuvre was in
the back of head of Ukrainian negotiators throughout the whole process,
to Brussels’ consternation. Kiev’s ‘no’ to the AA and DFCTA meant
automatic ‘yes’ to the return to closer ties with Moscow. This way the so
far more-or-less balanced Ukraine—under its ‘multi-vector policy’—reentered the orbit of Russian influence, what in turn triggered the
reaction of Ukrainian society. It can be concluded that such a strategy
turned counterproductive for Yanukovich: bringing Ukraine so close to
the EU and then cutting the links instigated heated reactions from the
population.

4. Conclusions and recommendations
In the light of current events threating the existence of Ukrainian
statehood (annexation of Crimea by the Russian Federation on 21
March 2014, ‘unknown self-defence’ troops destabilising the Eastern
region), the immediate economic, financial and expert support to Kiev
seems to be at the moment most important.
The Ukraine crisis poses a challenge to the whole ‘Eastern strategy’ of
the EU, if the EaP programme can be called so. The problems confirm
that against its rather ambiguous performance the EU should open
itself more to the Eastern Partners, communicate better with them and
27
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engage into multi-sector (from trade to contacts between people), multidimension (bilateral, multilateral) and multi-layered (from chief of
states, through diplomats, businessmen, to civil society activists)
cooperation, based on principles. These principles are firstly, enhanced
‘differentiation’, secondly ‘more for more’ approach and thirdly ‘joint
ownership’; the latter should include also involvement of other regional
stakeholders, which would include Russia as well.
Nonetheless, it does not mean giving in to Russia and accepting the
status quo. In order to become a credible player on its own, Brussels
must firstly be clear about its assessment of Russian actions, and
secondly give greater attention to the Eastern Partners, to their
geopolitical and geoeconomic issues, such as energy dependence on
Russia and challenges of the so called ‘frozen conflicts’. The
negotiations on AAs and DCFTAs, as well as dialogue on visa
facilitation and liberalisation shall be sped-up with other EaP countries,
as they guarantee visible and encouraging effects in both short- and
long-term.
Finally, the Union must take into consideration granting the Partners
with the membership prospect, as this step would catalyze the reforms
and the countries’ positive attitude towards Europe.
Nevertheless, as explained by Christopher Hill, the EU is characterized
by a ‘capabilities-expectations gap’—the Union has in fact a limited
ability to deliver in external resentment, 42 even in its Neighbourhood.
42

Ch. Hill, M. Smith (eds.), “International Relations and the European
Union”, Oxford University Press, 2011 ,2nd ed., see: A. Sęk, “Impact of the
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A possible solution is catalization of EU Member States “interested in
getting involved in the region on a larger scale (Sweden, Germany and
majority of the new Member States). They could either use an
enhanced cooperation, as provided for in the “Treaty on the
Functioning on the European Union” (Title III), or to form a ‘liaison
group’ 43 and delegate national officials to work in the EEAS, not
straining the EU’s budget, especially in the sensitive times of the
financial crisis.” 44
It is the Neighbourhood that should be regarded as the focal point for
the EU, and simultaneously as the starting point for a powerful position
in the world, especially in the face of emerging countries and their
institutionalization, such as BRICS. Having its own zone of influence in
which it pursues a wished change, decides upon an entity’s possibility
of international influence. Therefore, the EU’s vicinity must be
regarded as its priority, and Brussels’ ambiguity, as present in the
policy towards Ukraine, has to be overcome. It cannot however be
done by neglecting Russia, even if it plays by rules not acceptable by
the EU and 21st century politics, because the region of EaP, including
Ukraine, constitutes the ‘shared neighbourhood’, i.e. vested interests.
Niether Kiev, Warsaw, Vilnius nor Brussels can allow themselves to
turn their back on Moscow, but they indeed have to work together to

European External Action Service on European Union’s Policy-Making Towards
the Eastern Neighbourhood”, College of Europe, Bruges, February 2012, p.8.
43
S. Duke, S. Keukeleire, “Liaison Groups and EU foreign Policy”, in Graham et
al., The EU Foreign Service: How to Build a More Effective Common Policy,
“EPC Working Paper”, no. 28, November 2007, op.cit.48-55.
44
Sęk, “Impact of the EEAS…”, op.cit.8-9.
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find how to persuade Russia to behave with respect for principles of
international law and according to international relations’ standards
acquired and agreed by the international community in the last
decades.
updated: 22 March 2014
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Civil War in Syria and the ‘New Wars’ Debate 1

Abstract
The last two decades saw a plethora of contributions to the academic debate
on the shifting character of contemporary warfare. Some scholars praised
the notion of unique features in the nature of contemporary violent conflicts
and thereby coined new terms and approaches, such as ‘new wars’,
‘postmodern wars’, ‘wars of the third kind’, ‘peoples’ wars’, ‘privatized wars’
or ‘hybrid wars’; some, on the contrary, questioned the rationality of such
distinctions, believing that these not-so-unique characteristics were longpresent in the history of humankind. This article aims to review the main
arguments of the dispute and look into its applicability in the context of the
unfolding civil war in Syria, which, due to its significance to regional
security, gained substantial international attention. The analysis proves the
‘New Wars’ discourse right in most of its basic assumptions about actors,
methods applied, spread of violence and war economy typical for the new
types of conflicts. The only point of disagreement was found in relation to
the objectives of new wars since the Syrian conflict in particular and other
contemporary wars in general still have a deep ideological and political
background. Truly, these are frequently muffled by gratuitous violence
leading to population displacement, but the importance of ideology should
not be diminished notwithstanding. Altogether, as Newman rightly indicated,
the ‘New Wars’ theories contribute to our understanding of civil wars by
focusing our attention on the multidimensional concept of comprehensive
security with its social, economic, political and human elements.
Keywords: new wars theory, new wars debate, civil war in Syria
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The last two decades saw a plethora of contributions to the academic
debate on the shifting character of contemporary warfare. Some
scholars praised the notion of unique features in the nature of
contemporary violent conflicts and thereby coined new terms and
approaches, such as ‘new wars’, ‘postmodern wars’, ‘wars of the third
kind’, ‘peoples’ wars’, ‘privatized wars’ or ‘hybrid wars’; some, on the
contrary, questioned the rationality of such distinctions, believing that
these not-so-unique characteristics were long-present in the history of
humankind. The most prominent – and hence the most commonly
addressed by fellow scholars – among the aforementioned ideas was the
one put forward by Mary Kaldor in her profound book “New & Old
Wars. Organized Violence in a Global Era”. This is why it will become
the framework of the following reflection, which is not meant to take
sides in the debate but only to offer a brief attempt to review the main
arguments of the dispute 2 and look into its applicability in the context of
the unfolding civil war in Syria.
I. The ‘New Wars’ Debate
As traditionally believed, particularly by the Clausewitzean school of
thought, war is “an act of violence intended to compel our opponent to
2

An interesting evaluation of the ‘New Wars’ discourse was undertaken by
Patrick Mello is his article ‘In Search of New Wars: The Debate about a
Transformation of War’, European Journal of International Relations, 2010XX(X), pp. 1-13. From a broader literature on new wars Mello derives five
hypotheses concerning features of such conflicts: (1) erosion of the state’s
monopoly on the use of force, (2) the political economy of ‘new wars’, (3)
asymmetric character of the ‘new wars’, (4) ‘new wars’ as identity-based wars,
(5) terrorism within the framework of ‘new wars’.
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fulfil our will” 3, financed by states and fought between states in order to
achieve state interests with the use of regular national armed forces
with a clear vertical structure and hierarchy. Historically, wars were
predominantly fought due to geopolitical and ideological reasoning and
their ultimate goal was to defeat an enemy in the battlefield, gain its
territory and thereby strengthen the state’s power. Since the mid-1990s,
however, a number of analysts have argued that the world is witnessing
changes in the nature of warfare, making it inevitable to reconceptualise
conflict studies. This is when the ‘New Wars’ theory came into being,
with

its

prime notion

of

the

globalisation

process

influencing

contemporary politics and economy, including conflicts. The latter – socalled ‘new wars’ – are of civil or intrastate character and tend to erupt
within states with authoritarian regimes, weakened by their exposure to
the globalising world. They are largely based on identity politics –
strengthened by new communication technologies – and are stimulated
by personal or group interests and greed. Internal gratuitous violence
invoked by irregular paramilitary troops and expulsion of the
population rather than traditional field battles between armies are the
elements that characterise the new wars. 4
Considered in more detail, the ‘New Wars’ theories suggest that modern
conflicts no longer have geopolitical or ideological backgrounds. Kaldor
states that forward-looking ideas such as democracy, state-building or

3

C. Clausewitz, On War, Oxford: Oxford University Press 2007, p. 13.
M. Kaldor, New & Old Wars. Organized Violence in a Global Era,
Cambridge: Polity Press 2005, pp. 6-7. See also: M. Kaldor, ‘In Defence of New
Wars’, Stability 2013-2(1), pp. 2-3.
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socialism are anachronistic 5; that contemporary wars are based on
identity politics, on “movements which mobilize around ethnic, racial or
religious identity for the purpose of claiming state power” 6, but which in
fact are fragmentative, exclusive and backward-looking. It is why new
wars are associated with state-dismantling processes. 7 Consequently,
political leaders apply identity politics to justify authoritarian policies
and to mobilise political support by increasing fear and insecurity or
simply to find scapegoats. “The greater the sense of insecurity, the
greater the polarization of society, the less is the space for alternative
integrative political values.” 8 It is not without reason that Duffield uses
the term ‘new barbarism’ to describe the tendency of “the anarchic and
destructive power of traditional feelings and antagonisms […] usually
unleashed in times of change when overarching political or economic
systems are either weakened or collapse.” 9
In new wars, legitimate violence is not the state’s monopoly any longer.
As analysts suggest, new wars are characterised by a multiplicity of
types of fighting units, both public and private, state and non-state. Next
to regular armed forces without “clear military objectives that can be
translated into coherent strategies and tactics” 10, there also appear
different autonomous paramilitary groups, party militias, bandits,
5

Kaldor 2005, supra note 3, pp. 77-78.
Idem, p. 76.
7
Kaldor 2013, supra note 3, p. 3.
8
Kaldor 2005, supra note 3, p. 84.
9
M. Duffield, Global Governance and the New Wars: The Merging of
Development and Security, London; New York: Zed Books 2005, p. 110.
10
D. Snow, Uncivil wars: international security and the new internal
conflicts, Boulder; London: Lynne Rienner 1996, p. 109.
6
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warlords,

insurgents,

private

military

companies

and

foreign

mercenaries, all lacking military order and discipline, all committing
severe atrocities and being more likely to use light weapons (e.g.
machetes), rather than heavy artillery. Consequently, this kind of
revolutionary warfare alters the objectives of violent struggle, that now
aims to gain the support of the local population instead of capturing
territory from enemy forces. Finally, in new wars there is also space for
regular foreign troops operating under the auspices of international
organisations and self-defence units composed mainly of volunteers
trying to defend their localities, although without adequate resources to
provide for their sustainability in the long term. 11
The shifted strategy of new wars implies that the authorities no longer
seek popular support; instead they pursue deliberate targeting and
forced displacement of civilians. It leads to situations in which “the
effects of these new conflicts are even more devastating than in the case
of traditional cross-border wars. They strike at the very heart of a
nation’s social fabric […] threatening its political and economic
development”. 12 In other words, the authorities create an unfavourable
environment for those they cannot control. It is done either through
ethnic cleansing – population expulsion through the use of force or by
‘systematic murder of those with different labels’, different opinions and
identities, for instance political, religious or ethnic. Another technique
11

Kaldor 2005, supra note 3, pp. 93-6; Snow, supra note 9, pp. 109-12; M. Kaldor,
‘New wars. Counter-insurgency or human security’, The Broker Online 2009,
p. 2, at: http://www.thebrokeronline.eu/Special-Reports/Special-report-Who-isthe-enemy/New-wars (accessed on 18 June 2013).
12
NGO International Alert 1999, p. 74. Quoted in: Duffield, supra note 8, p. 124.
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available is ‘rendering an area uninhabitable’, which can be done
physically (attacking civilian targets – hospitals, homes, water sources,
markets), economically (forced famine and sieges) and psychologically,
through systematic rape and sexual abuse or by ‘other public and very
visible acts of brutality’. 13 In addition, “the new type of warfare is a
predatory social condition.” 14 Violence spreads very easily, especially
across borders into neighbouring countries, which are the most
immediately affected by new wars. It thus has several economic and
political effects for the region, such as lost trade, spread of illegal
circuits of trade, spill-over of identity politics and the burden of
refugees. 15
Finally, in the new wars environment, when the states are disintegrated,
markets are shut down as a result of fighting or blockades imposed by
outside powers, production is physically destroyed or economically
collapsed, both governments and military groups have to find another
sources of funding their activity. They have several options, the most
common of which is loot, robbery and extortion, but also levying of
taxation and tribute. 16 However, war efforts cannot be sustained without
external assistance in the form of remittances from abroad to
individuals, direct support from the diaspora living abroad, assistance

13

Kaldor 2005, supra note 3, pp. 97-100; C. Allen, ‘Warfare, Endemic Violence
and State Collapse in Africa’, Review of African Political Economy 1999-26:81,
p. 369; E. Newman, ‘The ‘New Wars’ Debate: A Historical Perspective Is
Needed’, Security Dialogue 2004-37, p. 178.
14
Kaldor 2005, supra note 3, p. 107.
15
Idem, pp. 107-9.
16
Idem, pp. 101-2; Allen 1999, supra note 12, p. 371.
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from foreign governments and humanitarian aid. 17 In other words, the
economy of new wars is decentralised and highly dependent on foreign
resources, support of which is not based on geopolitics anymore, but on
ideology and/or ethnic and religious identity. 18
Whereas a shift in contemporary warfare seems to be undisputed, the
idea of a fundamental change of the war itself is not always perceived
as such. As some scholars indicate, the description ‘new wars’ is in fact
only a new name for different types (both domestic and international) of
hitherto ‘old’ wars, including low-intensity conflicts. In 1992 Galvin
wrote: “in the immediate future we will see the same causes of lowintensity conflict we have found in the past, including weak national
administrations, lack of political infrastructure, economic stagnation,
historic problems of disfranchisement for large parts of the citizenry,
corruption

and

relationships”.

19

mismanagement,

and

difficult

military–civil

I am certain that Kaldor would fully support the above

statement, since its far-reaching similarities to the ‘New Wars’ theory
are easily noticeable. However, Newman does not see any particular
‘newness’ about the new wars features (objectives, actors, human
impact, war economy, social structure etc.) since they “have been

17

Kaldor 2005, supra note 4, pp. 103-14.
B. Balcerowicz, ‘Czym jest współcześnie wojna?’, p. 11, at:
http://www.pl.ism.uw.edu.pl/images/stories/Publikacje/ebiblioteka/balcerowiczw
spolczesnawoja.doc (accessed on 18 June 2013).
19
J. Galvin, ‘Conflict in the Post-Cold War Era’ in E. Corr & S. Sloan (ed.), Low
Intensity Conflict, 1992, p. 60. Quoted in: E. Henderson & D. Singer, ‘New Wars
and Rumors of New Wars’, International Interactions 2002-28:2, p. 172.
18
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present, to varying degrees, throughout last 100 years”. 20 Rather it is our
social reality and our perspective which have changed and hence we –
academics, politicians, analysts – focus on these factors more than ever
before. Nonetheless, Newman does recognise the input of the ‘new
wars’ concept into our understanding of civil war. It is particularly
valuable for drawing attention to the complex notion of security with its
political, social, economic and human dimensions. 21
Exploring the criticism further, Berdal emphasises the lack of a proper
historical perspective in conflicts described as ‘new’ ones and draws
attention to the tendency of simplifying as well as exaggerating the
importance of the global economy in sustaining civil wars. 22 For
Kalyvas, on the other hand, the key points of contention are the
presumed lack of ideology or popular support in new wars and the
contrast between ‘limited, disciplined, understandable’ violence in old
wars and ‘senseless, gratuitous and uncontrolled’ violence in new
conflicts. He finds these assumptions unsupported by evidence, in
particular indicating several cases of African wars. Here ideological
agendas were simply not clearly visible for outside observers even if
the

rebel

movements

themselves

understanding of their own participation’.

20

had

‘sophisticated

political

23

Newman 2004, supra note 12, p. 179.
Idem, pp. 179, 185-6.
22
M. Berdal, ‘How new are New Wars?’, Global Governance, 2003-9, p. 490.
23
S. Kalyvas, ‘”New” and “Old” Civil Wars. A Valid Distinction?’, World
Politics, 2001-54, pp. 103-4, 109-10, 116.
21
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Leaving the critics aside, I strongly recommend looking into Kaldor’s
idea of ‘new wars’ as an analytical category more than a comprehensive
theory capable of explaining every single case of conflict in the
contemporary world. As such it is able to contribute to our
understanding of the contexts in which nowadays wars unfold and
hence, possibly, to deliver some policy recommendations. Applications
of the ‘New Wars’ paradigm have already taken place in the scholarly
literature, for instance by Kaldor herself (Bosnia & Herzegovina), by
Krige (Sierra Leone) 24 or in my own early experience with the ‘New
Wars’ discourse (Rwanda, Darfur). 25 It is why I found it useful to
examine features of the Syrian civil war and verify whether ‘New Wars’
theory can be at all helpful in explaining them.
II. Civil War in Syria
Since March 2011 Syria has been entangled in a civil war where Assad’s
regime is fighting opposition forces that, inspired by uprisings elsewhere
in the region, voiced their discontent about the regime’s domestic
policies. Up to date over 100,000 people have died in the conflict and a
few million were forced to flee their homes. Heavy fighting continues to
take place on ground whereas the international community remains
stalled in its response. What are the features of the Syrian civil war? Is
24

G. Kriege, Perspectives on ‘New Wars’ in Africa: the case of Sierra Leone,
MPhil Thesis, University of Stellenbosch, 2008, at: http://hdl.handle.net/
10019.1/2601 (accessed on 18 June 2013).
25
A. Malantowicz, ‘Do ‘New Wars’ Theories Contribute to Our Understanding of
the African Conflicts? Cases of Rwanda and Darfur’, Africana Bulletin, 201058, pp. 159-72.
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it a case of old war or rather a new type of conflict, or maybe
something in between? In order to provide answers to these questions, I
will try to address a few aspects of the analysis stemming from the
‘New Wars’ debate: goals, actors, methods, war economy and impact on
the region.
Some analysts, mostly western-based, would like to portray the Syrian
war as a conflict that is purely forming along sectarian fault-lines; a
conflict between the ruling minority (Alawite sect) and the Sunni
majority with other minorities caught in the middle. 26 In spite of such
claims, as Raphaël Lefèvre argues, the very onset of the protests was
related to local issues in Dar’a: “It all started when a group of twenty
children painted the slogan ‘we want freedom’ on the wall of a street
before they were caught by police officers who sent them directly to jail
where they received bad treatment”. 27 Only after the harsh reaction of
the regime to peaceful demonstrations in Dar’a did the conflict turn into
a popular revolution, when opposition forces raised their demands
related to the socio-political and economic situation of the country, e.g.
lifting the emergency law that was in place, ensuring broader political

26

See for instance: F. C. Hof & A. Simon, Sectarian Violence in Syria’s Civil
War: Causes, Consequences, and Recommendations for Mitigation, A Paper
Commissioned by The Center for the Prevention of Genocide, United States
Holocaust Memorial Museum, 2013, at: http://www.ushmm.org/genocide/
pdf/syria-report.pdf (accessed on 9 August 2013).
27
Moti’ al-Batin, cleric from Dar’a. Quoted in: R. Lefèvre, Ashes of Hama: The
Muslim Brotherhood in Syria, London: Hurst & Company 2013, p. 183
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participation and introducing freer media. 28 Hence from the beginning
there was an ideological and political agenda attached to the conflict,
nothing related to greed or identity politics, as ‘New Wars’ supporters
would like to see it. In the past two years several coalitions of
opposition forces were formed to gain international support, the aim of
every single one being political transition from the authoritarian Assad
regime to a democratic state. The most recent and the most inclusive
organisation thus far is the National Coalition for Syrian Revolutionary
and Opposition Forces, supported by the Syrian National Council, the
Local Co-ordination Committees and the Free Syrian Army. Nonetheless,
several parties remain outside the Coalition, particularly the National
Co-ordination Committee (which rejects violence and wants to negotiate
with the government) and some Islamist militant groups, including
Jabhat al-Nusra. The National Coalition seeks to build a “democratic,
civil, pluralistic, strong and stable state” with “preservation of the unity
of the Syrian people”. 29
It does not mean, however, that identity politics was not applied
throughout the course of the war. The situation changed as soon as the
regime responded with violence and tagged its opponents as ‘terrorists’
or ‘foreign elements’ threatening the Syrian nation. Since Syria is
traditionally a heterogeneous country with many ethnic and religious
28

International Coalition for the Responsibility to Protect (ICRP), ‘Crisis in
Syria’, at: http://www.responsibilitytoprotect.org/index.php/crises/crisis-in-syria
(accessed on 19 June 2013).
29
‘Guide to the Syrian opposition’, BBC News, at: http://www.bbc.co.uk/news/
world-middle-east-15798218 (accessed on 19 June 2013). Full political agenda of
the National Coalition can be found at its website: http://www.etilaf.org/en/.
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minorities

(Sunni,

Shi’a,

Christians,

Alawites,

Druzes,

Ismailis,

30

Palestinians, Kurds, Circassians etc.), the regime also quickly turned to
sectarianism in mobilising political support, particularly by calling itself
a protector of the Syrian minorities against the Sunni majority. Such
propaganda quickly bore fruit with some of the groups backing Assad, 31
some disputing his ‘protectorate’ 32 and some opting to stay outside of the
conflict. 33 Furthermore, relatively early in the course of events, several
Alawite (Assad himself being member of this Shi’a sect) militias were
deployed by the government, particularly to crush rebellion in majority
Sunni areas. It intensified the feeling that the Alawites were
indiscriminately supporting the regime, even if this was not always the
case, just as not all Sunni contest the regime. Consequently, once
Iranians, Shi’a Iraqis and Hezbollah joined the government’s side and,
similarly, once fighters from fellow Sunni countries backed the rebels,

30

For a good introduction into sectarianism in Syria see: Lefèvre 2013, supra
note 26, pp. 63-77.
31
‘Fearing Change, Many Christians in Syria Back Assad’, The New York
Times, 27 September 2011, at: http://www.nytimes.com/2011/09/28/world/
middleeast/fearing-change-syria-christians-back-bashar-alassad.html?pagewanted (accessed on 19 June 2013).
32
D. Khoury, ‘Is it Winter or Spring for Christians in Syria?’, Heinrich Böll
Stiftung, at: http://www.lb.boell.org/downloads/Perspectives_03-09_Is_it_Winter_
or_Spring_for_Christians_in_Syria.pdf (accessed on 19 June 2013).
33
A. Glioti, ‘Syriac Christians, Kurds Boost Cooperation in Syria’, Al-Monitor,
20 June 2013, at: http://www.al-monitor.com/pulse/originals/2013/06/syriasyriacs-assyrians-kurds-pyd.html (accessed on 20 June 2013).
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the hitherto internal struggle of the Syrians transformed into yet another
front of Sunni-Shi’a war. 34
As Vicken Cheterian remarks, “the overuse of the sectarian aspect in
this conflict as the main underlying cause will impede us, not only at the
level of understanding the general picture of Syrian politics, but also in
asking the right questions to comprehend the Syrian crisis”. 35 As seen
from this perspective, the civil war in Syria is not merely based on
identity politics and does not lack an ideological agenda. In fact, it was
there from the very beginning and is still present now, even though
recent developments on the ground may suggest otherwise. In addition,
in line with my general reflection about the ‘New Wars’ discourse, 36
while not lessening the role of ethnic and religious mobilisation in the
Syrian war, the sectarian element should not be perceived as the very
cause of the conflict or its underlying goal, but rather a symptom or a
tool to intensify the scale of the atrocities. It is why, in my opinion, the
‘New Wars’ theory does not score a point for the ‘goals’ reasoning.
Undoubtedly, an enormous variety of actors is involved in the war in
Syria and truly, as ‘New Wars’ advocates claim, the state’s monopoly on
legitimate violence has been taken away. On one side of the barricade

34

J. Pawlak & S. Nebehay, ‘U.N. warns of foreign influx into sectarian Syria
war’, Reuters, 20 December 2012, at: http://www.reuters.com/article/2012/12/20/
us-syria-crisis-un-idUSBRE8BJ0LI20121220 (accessed on 20 June 2013).
35
V. Cheterian, ‘Syrian War Is Not Only Sectarian’, Al-Monitor, 27 May 2013,
at:
http://www.al-monitor.com/pulse/politics/2013/05/syrian-conflict-failedsectarian-analysis.html (accessed on 9 August 2013).
36
Malantowicz 2010, supra note 24, pp. 170-1.
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there are: the Syrian Armed Forces, a regular army under the command
of President Assad, the National Defence Force, a special unit comprised
almost exclusively of Alawites, a pro-government militia Shabiha led by
members of the extended Assad family, Lebanese Hezbollah and Iranian
Revolutionary Guards 37; and these are only the main forces. The list of
Assad’s opponents is even longer, a part of which presents Fig. 1.
Fig. 1. Main rebel groups involved in civil war in Syria 38

37

L. Sly, ‘Assad forces gaining ground in Syria’, The Washington Post, 11 May
2013, at: http://articles.washingtonpost.com/2013-05-11/world/39297570_1_urbanwarfare-government-forces-rebels (accessed on 20 June 2013).
38
Retrieved from http://www.economist.com (accessed on 19 June 2013).
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The main opposition army group is the Free Syrian Army (created at the
end of July 2011 among army defectors who decided to support
protesting civilians), followed by a range of secular and Islamic
organisations, many with unclear agendas. Recently the most heard of is
Jabhat al-Nusra, an off-shoot of Al-Qaeda in Syria which in December
2012 was listed by the United States as a terrorist group. 39 In other
words, both state and non-state actors, regular troops, militias, foreign
mercenaries, jihadists and like groups are present on Syrian territory.
Likewise, the majority of them has committed severe atrocities in the
battlefield, an echo of which is reported by the media on an everyday
basis.
I would not, however, deprive the fighting units – at least some of them
– of having a coherent vision of military strategy. There seems to be a
clear understanding among the major players of the importance of
several strongholds on Syrian territory, such as the central region of
Homs with the city of Qusayr, which links Damascus and the coastal
region with ports in Tartus and Latakia (an important transit route for
the regime) as well as Northern Lebanon and the rest of Syria (a major
route used by the rebels to ship their weapons). Similarly, they adjust
their tactics to the means available – since rebels were unable to meet
the regime’s forces in the open field due to arms disparities, they turned
to guerrilla tactics and urban warfare as their only chance to face the
enemy. Consequently, it triggered a shift in the regime’s strategy and led
39

‘US blacklists Syrian rebel group al-Nusra’, Al Jazeera, 11 December 2012,
at: http://www.aljazeera.com/news/middleeast/2012/12/2012121117048117723.html
(accessed on 20 June 2013).
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to Hezbollah’s engagement in the Syrian war – which is well known for
its mastery of guerrilla warfare. As retired Lebanese Army General Elias
Hanna pointed out: “They [the regime] are fighting urban warfare with
urban warfare instead of going at it asymmetrically”. 40 Nonetheless, the
rebels experience several internal problems as indicated by the ‘New
Wars’ theories – they lack coherence and military discipline. “The
regime is a unitary actor politically and has a cohesive military
command and control structure. The rebels remain badly fragmented.
They face ongoing problems of internal cohesion, poor command and
control, and repeated disruptions in the supply of arms and ammunition
from their principal supporters in the Gulf. Above all, the rebels lack
strategically savvy political leadership”. 41 Having said that, I have to
grant Kaldor and her supporters a point for their (almost) correct
assumptions in the field of ‘actors’.
Kaldor suggests that the main technique of ‘new wars’ warfare is
population displacement. She could not be more right in the case of
Syria as almost daily the world media deliver news about ethnic
cleansing,

targeted

mass

killings,

rapes,

executions,

destroyed

households and civilian infrastructure and so on. It is important to note,
however, that both sides of the conflict commit such atrocities: in case
of the regime it is a deliberate policy ‘from clear to cleanse’ where an
“attempt to separate the insurgents from the population only accelerated

40

Sly 2013, supra note 25.
Y. Sayigh, ‘Syria’s Strategic Balance at a Tipping Point’, 7 June 2012, at:
http://carnegie-mec.org/2013/06/07/syria-s-strategic-balance-at-tipping-point/g95a
(accessed on 20 June 2013).
41

48

vol. 2 no. 2 (2014)

population displacement along sectarian lines, which in turn entrenched
broader civil conflict in Syria” 42, in case of the rebels – mostly, but not
exclusively, revenge actions occur. Since this point raises no doubt and
there are numerous documents 43 reporting such atrocities I will not go
into depth on the issue but rather quote one of the reports:
Bashar al-Assad’s forces have displaced populations in
opposition

strongholds,

which

has

deepened

Syria’s

sectarian division. The regime has employed artillery, air
power, bulldozers, sectarian massacres, and even ballistic
missiles to force Syrian populations out of insurgent held
areas. This strategy ensures that even when the rebels win
towns and neighbourhoods, they lose the population.
Chemical weapons are now the only unused element in
Assad’s arsenal, which could be used for large-scale
population displacement to great effect. 44

The regime’s depopulation strategy has resulted in humanitarian crisis
and an enormous number of internally displaced persons (IDPs) and

42

J. Holliday, ‘The Assad Regime. From Counterinsurgency to Civil War’,
Middle
East
Security
Report
2013-8,
p.
19,
at:
http://www.understandingwar.org/sites/default/files/TheAssadRegime-web.pdf
(accessed on 20 June 2013).
43
See for instance: Human Rights Watch, at: http://www.hrw.org/middle-eastnafrica/syria; Amnesty International, at: http://www.amnesty.org/en/region/syria;
N. Cumming-Bruce, ‘U.N. Panel Reports Increasing Brutality by Both Sides in
Syria’, The New York Times, 4 June 2013, at: http://www.nytimes.com/
2013/06/05/world/middleeast/un-panel-reports-increasing-brutality-by-both-sidesin-syria.html (accessed on 20 June 2013).
44
Holliday 2013, supra note 36, p. 7. Clearly this report is already outdated.
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refugees. As of June 20, 2013 there are over 4,250,000 IDPs scattered
across Syria and almost 1,675,000 refugees residing in neighbouring
countries, out of which the biggest number is in Lebanon (>550,000),
followed by Jordan (>480,000), Turkey (<390,000), Iraq (<160,000) and
Egypt (>80,000). 45 Even though these countries keep their borders open
for Syrian refugees and provide them with humanitarian assistance, the
crisis constitutes a severe burden for their economies. It is particularly
noticeable in the cases of Lebanon (where refugees now equal 12% of
the country’s population) and Jordan (which has very scarce water and
energy resources in addition to a financial crisis). Additionally, the
unfolding situation threatens the very existence of both Lebanon and
Jordan: the former became the scene of many sectarian clashes in the
past months 46 while the latter has experienced border clashes with
Syrian soldiers and received direct threats from the Syrian regime. 47 All
neighbours of Syria alike are worried about the spill-over of the conflict
which in fact is already taking place with Hezbollah’s active
participation. Therefore, in both aspects, ‘methods’ and ‘impact on the

45

Data after UNHCR, at: http://data.unhcr.org/syrianrefugees/syria.php
(accessed on 21 June 2013).
46
See for instance: S. Abedine & B. Brumfield, ‘Rocket strike Beirut suburb as
sectarian strife flares in Lebanon, Syria, CNN, 27 May 2013,
http://edition.cnn.com/2013/05/26/world/meast/lebanon-violence/ (accessed on 20
June 2013); D. Cave, ‘Syrian War Plays Out Along a Street in Lebanon’, The
New York Times, 23 August 2012, at: http://www.nytimes.com/
2012/08/24/world/middleeast/syrian-war-plays-out-along-a-street-in-lebanon.html
(accessed on 20 June 2013).
47
Assad warns ‘fire’ in Syria could reach Jordan, Al Arabiya, 18 April 2013,
http://english.alarabiya.net/en/News/middle-east/2013/04/18/Assad-warns-fire-inSyria-could-reach-Jordan.html (accessed on 20 June 2013).
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region’, the ‘New Wars’ theory is correct when applied to the case of
Syria.
At last, ‘newness’ of the war in Syria would require a specific way of its
financing, particularly in the form of seeking external assistance, but
also through looting or robbery. The Syrian government seems not to
need to resort to such means of acquiring funds so far, although it may
be receiving some financial support from Russia or Iran, 48 who are
already providing Assad with arms and technical assistance. For the
opposition forces, however, their only option to acquire funds is foreign
assistance, hence they are actively involved in securing foreign
resources.

They

governments,

mobilise

religious

support

communities,

from
private

the

Syrian

donors

and

diaspora,
foreign

citizens. 49 They are very creative and use different tools, including social
media. I even have personal experience in that matter, since I was once
approached on Facebook by an acquaintance of mine, a former student
at the University of Damascus and currently a fighter in the Free Syrian
Army, with a request to either donate or organise a fundraising for their
cause (by which he meant ‘buying some weaponry’). Additionally,
48

M. Stott & S. Nakhoul, ‘Syria expects more financial aid from Russia, Iran’,
Reuters, 24 April 2013, at: http://www.reuters.com/article/2013/04/24/us-syriacrisis-economy-idUSBRE93N0QA20130424 (accessed on 20 June 2013).
49
Particularly generous support for the anti-Assad forces comes from the Gulf
states as they share similar Sunni Arab background. See: J. Warrick, ‘Private
money pours into Syrian conflict as rich donors pick sides’, The Washington
Post, 16 June 2013, at: http://www.washingtonpost.com/world/nationalsecurity/private-money-pours-into-syrian-conflict-as-rich-donors-picksides/2013/06/15/67841656-cf8a-11e2-8845-d970ccb04497_story_1.html
(accessed
on 20 June 2013).
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Syrian rebels focus on gaining control over strategically important oil
fields in the north-eastern province of Hasaka 50 and selling looted
artefacts 51, both meant to obtain the necessary funds to keep their
struggle alive. In other words, Kaldor was right in her description of the
'war economy’.
III. Conclusion

As mentioned before, my aim was not to dispute whether ‘new wars’ are
indeed new or whether the theory presented by Kaldor has sufficient
historical perspective. The paper was merely an attempt to test the
analytical category of ‘new wars’ and its applicability to the present
conflict in Syria which, due to its significance to regional security,
gained substantial international attention. The analysis, although limited
in its scope, has proved the ‘New Wars’ discourse right in most of its
basic assumptions about actors, methods applied, spread of violence and
war economy typical for the new types of conflicts. The only point of
disagreement was found in relation to the objectives of new wars since I
argue, with Kalyvas on my side, that the Syrian conflict in particular
and other contemporary wars in general still have a deep ideological

50

B. Dehghanpisheh & A. Ramadan, ‘Syrian rebels take town, part of oil
field, in north’, The Washington Post, 14 February 2013, at:
http://articles.washingtonpost.com/2013-02-14/world/37094281_1_al-nusra-hamaprovince-syrian-rebels (accessed on 20 June 2013).
51
T. Luck, ‘Syrian rebels loot artifacts to raise money for fight against Assad’,
The Washington Post, 12 February 2013, at: http://articles.washingtonpost.com/
2013-02-12/world/37059413_1_syrian-rebels-aleppo-syrian-city (accessed on 20
June 2013).
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and political background. Truly, these are frequently muffled by
gratuitous violence leading to population displacement, but the
importance of ideology should not be diminished notwithstanding.
Altogether, as Newman rightly indicated, the ‘New Wars’ theories
contribute to our understanding of civil wars by focusing our attention
on the multidimensional concept of comprehensive security with its
social, economic, political and human elements.
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Abstract
Taking into account the importance of the Mediterranean region for
the EU, this paper aims to analyse the evolution of the institutional
framework of the Mediterranean relations as well as the factors
that influence it, in order to answer the question of the extent to
which the development of the institutional cooperation between the
EU and the Mediterranean region is following the path dependency.
The study started with an analysis of the historical development of
the institutions, policies and instruments of cooperation within the
Mediterranean region. What is emphasized is the tracing of the
trends and tendencies that are characteristic for this development.
Furthermore, it is argued that regarding the peculiarity of the
region, the EU manages its relations with Mediterranean countries
using two approaches: bilateral and regional. Thus, the influence of
this dichotomy on the shape of institutions as well as the changes
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in balance between these two approaches is analysed. Then, other
dichotomies in the relations between the Mediterranean countries
and the EU are identified and analyses with the emphasis on their
influence on the development of institutions.
Keywords: European Neighbourhood Policy, ENP, Union for the
Mediterranean, European Union, Barcelona Process
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Introduction
The Mediterranean Region 2 is one of two important “Neighbourhood’s
regions” of the European Union. The EU, being an active actor in its
neighbourhood, is trying to cope with those countries in two different
ways: by the bilateral relations and by the regional approach. Taking
into account this dichotomy, as well as the historical importance of this
region and its significance for further development of the security and
prosperity of the European Union, this paper focuses on the relations
between the European Union and the Mediterranean non-member states
(MNC).
This study analyses the evolution of the institutional framework of
cooperation between the EU and their Mediterranean partners as well
as the factors that influence this framework. It is argued that, regarding
the following steps of building the institutional framework of the interregional cooperation between the EU and the countries than belong to
the region of the Mediterranean Sea, the European Union and its
member states are trying to deepen the cooperation, following the
logical and historically explainable order.
The study started with an analysis of the historical development of the
institutions, policies and instruments of cooperation within the

2

Mediterranean region consist of counties that border the Mediterranean Sea,
and -in addition - Portugal. It includes the countries such as: Albania,
Bosnia-Hergovina, Croatia, France, Greece, Italy, Malta, Monaco, Portugal,
Serbia-Montenegro, Slovenia, Spain, Algeria, Cyprus, Egypt, Israel, Lebanon,
Morocco, Libya, Palestinian Authority, Syria, Tunisia, and Turkey. In this
group the division can be made between the EU member states and
countries that are not EU member states. The second group is often called
Mediterranean Non-Member Countries (MNC). [F. Longo, 'The Relevance of
Security Sector Reform in Humanitarian Intervention: The Case of the
European Union in the Mediterranean', Democracy and Security, vol. 9, no.
1 - 2, 20013, p.187]
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Mediterranean region. The emphasis is put on the tracing of the trends
and tendencies, which are characteristic for this development.
Furthermore, the analysis of the historical development is supplemented
by the examination of the differences in approaches regarding building
of the institutional framework. Therefore, it focuses on three axes of
reflexion: the balance between the bilateral and the regional approach,
the differences as far as direction of the relations is concerned, and the
balance between the intergovernmental and the institutional approach
within the introduced policies and institutions.

1. The Development of Institutional Framework

In this part the author examines the process of building the institutional
framework of cooperation within the Mediterranean Sea region, which
consists of the creation of the institutional structures and the choice of
policies used. She tries to answer the question about the historical
development of the institutional framework as well as to identify which
instruments and policies are involved and what was their historical
development. Moreover, the shape of existing institutions is presented,
including the character of membership and number of entities taking
part in the institutionalization process.

1.1. Pre-Barcelona Cooperation
In 2000 Alvaro Vasconcelos and George Joffé wrote: ‘The EuroMediterranean Partnership, which was launched in Barcelona in
November 1995, is the first real initiative designed to expand European
economic integration toward the South. The objective is to apply in
North Africa and the Middle East the model developed successfully in
Europe (…) In other words, the objective is to create a zone of economic
development, democracy and peace through a process of integration,
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even though this is a strategy that can only yield its results in the long
term’ 3.
Although the Euro-Mediterranean Partnership (EMP), called also ‘the
Barcelona Process’ is supposed to be the first European initiative
towards the Southern neighbourhood, the European interests in the
Mediterranean countries started a long time before the Barcelona
summit. Almost directly after the southern Mediterranean countries had
gained independency, in 1960s, the European Economic Community
(EEC) started to develop regional policies toward the countries localized
in its neighbourhood 4.
In 1969 the EEC concluded bilateral preferential trade agreements with
three Maghreb countries (Morocco, Algeria and Tunisia) 5. Then, in 1972
the EEC proposed the Global Mediterranean Policy (GMP), which aimed
to increase security in the region and toencourage peace and economic
development as well as the trade investment opportunities 6. Although,
the scope of the Global Mediterranean Policy was limited to several
mentioned questions and especially focused on trade and aid, it can be
considered as the first attempt to create regional global institutional
framework of cooperation in the meaning of countries concerned 7. The
GMP covered: Albania, Algeria, Cyprus, Egypt, Greece, Israel, Lebanon,
3

A. Vasconcelos, G. Joffé, ‘ Introduction: Towards Euro-Mediterranean Regional
Integration’, in A. Vasconcelos, G. Joffé (eds.), The Barcelona Process.
Building a Euro-Mediterranean Regional Community, London and Portland,
Frank Cass, 2000, p.3
4
U. B. Yildiz, ‘The Union for the Mediterranean: Why did it fail and how should
it be effective?’, Uluslararasi Hukuk ve Politika, vol. 8, no. 32, 2012, p.118
5
European Institute for Research MEDEA, ‘Euro-Mediterranean Cooperation
(Historical)’, retrieved on 25 April 2013, http://www.medea.be/en/themes/euromediterranean-cooperation/euro-mediterranean-cooperation-historical/
6
U. B. Yildiz, op. cit., pp. 117 - 119
7
P. J. Cardwell, ‘EuroMed, European Neighbourhood Policy and the Union for
the Mediterranean: Overlapping policy frames in the EU’s governance of the
Mediterranean’, Journal of Common Market Studies, Vol. 49, No. 2, 2011, p.
224
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Libya, Malta Morocco, Portugal, Spain, Syria, Tunisia, Turkey and
Yugoslavia 8. However, not all countries that were subject to this policy
were treated in the same way. In practice, Greece, Turkey, Malta and
Cyprus benefited from some special regime of cooperation 9 and Albania
and Libya were not interested in deepening relations with the European
countries under the Global Mediterranean Policy and therefore - at some
point - they were excluded from the benefits 10.
In the framework of the GMP, the EEC did not construct any special
institutions but concluded bilateral trade and co-operation agreements
with its Mediterranean neighbours. Albania and Libya, which did not
sign them, were the exceptions 11. The implementation of the GMP’s
agreements was not as successful as planned 12, and thus the ‘impetus for
a Mediterranean-wide policy was lost’ 13. As a result, in 1990 14 the policy
was renewed and introduced as the Renovated Mediterranean Policy
(RMP) 15. The new regional approach had not many differences in
comparison with the GMP, but the priorities and objectives were much
more precisely described 16. However, the cooperation was again mainly
focused on the economic issues. Moreover, under the RMP any new
structure has been created – even if the RMP went out the regime of
bilateral agreements by introducing the multilateral aid programmes

8

Ibid.
S. Biscop, Euro-Mediterranean Security: A Search for Partnership,
Aldershot, Ashgate, 2003, p. 25
10
P. J. Cardwell, op. cit., pp. 224-225
11
European Institute for Research MEDEA, op. cit.
12
U. B. Yildiz, op. cit., p. 118
13
P. J. Cardwell, op. cit., p. 224
14
According to P. J. Cardwell in 1989
15
U. B. Yildiz, op. cit., p. 118
16
European Institute for Research MEDEA, op. cit.
9
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‘MED’, which aim was to encourage the regional cooperation in order to
satisfy common interests 17.

1.2. The Euro – Mediterranean Partnership: ‘Barcelona
Process’
In 1990s the political context of the relations within the Mediterranean
region changed. Greece, Spain and Portugal, which until late 1980s were
subjects to the European policy, became members of the European
Communities (EC) . As a result, France and Italy – the traditionally proMediterranean member states - gained new partners interested in
development of the cooperation with their southern neighbours 18.
France, together with Spain, Italy and the Commission created the
‘Mediterranean lobby’ in the EU and tried to keep the Mediterranean
question on the table 19. As an answer to the demand for further
development of the cooperation with southern neighbours, the
Commission proposed the creation of a Euro-Mediterranean Partnership
(EMP or Euro-Med Partnership) 20.
The enlargement and a shift in the membership structure was one of the
reasons to develop a new attitude within the European Union towards
the Mediterranean region. Others were related to the dysfunctional
system of a bilateral cooperation and a need of a real regional
approach 21. Moreover there was a need of balance between eastern and

17

18

19
20
21

S. Biscop, op. cit., pp. 27-28; and European Institute for Resrch MEDEA, ‘MED
Programmes’, retrieved on 28 April 2013,http://www.medea.be/en/themes/
euro-mediterranean-cooperation/med-programmes/
E. Barbé and E. Soler i Lecha, ‘What role for Spain in the Union for the
mediterranean? Europeanising through continuity and adaptation’, Etudes
hélleniques / Hellenic Studies, vol. 17, o. 2, 2009, pp. 89 – 90 and U. B.
Yildiz, op. cit., pp. 118 - 121
E. Barbé and E. Soler i Lecha, op. cit., p. 89
S. Biscop, op. cit., p. 32
U. B. Yildiz, op. cit., pp. 118 - 121
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southern dimension of the European policy towards its neighbours
(especially after the collapse of the USSR) 22.
Among other reasons, it is worth to highlight: the Oslo Peace Accords
concluded between Israel and Palestinians in 1993 (which could be
considered as a breakthrough in the Euro–Mediterranean cooperation
that gave a chance to develop the real regional approach 23) and the
need of creation of zone of peace and stability near to the European
boarders. All of them gave the additional impulse for organization of the
Barcelona Conference in November 1995 24.
The conference, which is considered as a starting point of the ‘Barcelona
Process’, gathered all of the EU member states – at the moment they are
fifteen – and twelve MNCs. Comparing to previous policies some
changes in the membership structure can be observed. Firstly, some of
the states became member states. Secondly, because of some positive
results of the Middle East peace negotiations, the Palestinian Authorities
gained a place in the new structures. Thirdly, Albania and Libya 25 were
missing during the conference and they were not included in the
Barcelona Process in the following years 26.
The creation of Euro-Mediterranean Partnership can be seen as the new
quality in the institutional framework of the regional cooperation. Not
only has it created the first regional, multilateral forum but also it has
22
23
24
25

26

S. Biscop, op. cit., p. 32
E. Barbé and E. Soler i Lecha, op. cit., p. 89 and U. B. Yildiz, op. cit., p. 120
Ibid.
In 2007 Albania and Mauretania became full-right members of EuroMediterranean Partnership ) M. Montobbio, ‘Coming Home. Albania in the
Barcelona Process: Union for the Mediterranean’, L’Institut Europeu de la
Mediterrània (IE Med), 2009, retrieved on 29 April 2013, ); and in 1999, after
having the sanctions of the United Nations (UN) lifted, Libya has been
proposed to get the observer status(European Commission, EuropeAid,
retrieved on 29 April 2013, http://ec.europa.eu/europeaid/where/
neighbourhood/country-cooperation/libya/libya_en.htm).
C. Bretherton and J. Vogler, The European Union as a global actor,
London, Routledge, 2nd edn., 2006, p.155-156
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proposed the coherent way of dealing with challenges that the region
was facing. What is more, several new institutions were created and
new instruments were proposed, divided into multilateral and bilateral
approach, as well as into three thematic ‘baskets’ 27.
What should be noticed is a certain similarity to the European
institutions - including the creation of the multilateral cooperation forum
which has been operated on various levels 28. The Barcelona Process
consists of annual meetings of foreign affairs ministers, as well as
sectorial ad hoc ministerial conferences 29. Furthermore, the Senior
Officials EuroMed Committee which has been the ‘technical’ body
responsible for preparation of the ministerial conferences and the
European Mediterranean Parliamentary Assembly, complemented the
institutional structure. Other institutions that were created following the
Barcelona conference have been connected to the third ‘basket’ of
cooperation (cultural and social) 30.
The multilateral institutional framework was accompanied by the
financial instruments, such as MEDA I introduced in 1996 and MEDA II
introduced in 2000, which aimed to help the concerned countries in
27

CF. The ‘Barcelona Declaration’ adopted at the Euro – Mediterranean
Conference 27-28 November 1995, Barcelona, 1995, retrieved on 20 April 2013,
http://www.eeas.europa.eu/euromed/docs/bd_en.pdf
The baskets are divided as follow:
1) Political and security partnership: Establishing a common area of peace
and stability;
2) Economic and financial partnership: Creating an area of shared
prosperity (including creation of free-trade area till 2010 and economic
cooperation in specified domains as well as financial cooperation);
3) Partnership in social, cultural and human affairs: Developing human
resources. Promoting understanding between cultures and exchanges
between civil societies.
28
D. K. Xenakis and D. N. Chryssochoou, The Emerging Euro –
Mediterranean system, Manchester, Manchester University Press, 2001, p.
74
29
Ibidem., p. 84
30
P. J. Cardwell, op. cit., p. 226
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economic transition and to prepare them for the ‘gradual establishment
of a free trade area with EU’ 31.
Beside the multilateral cooperation, the EU has not resigned from the
bilateral approach. The existing bilateral agreements that have been
concluded under the GMP and the RMP regime have been replaced by
the Euro – Mediterranean Association Agreements. The main goal
proposed in the agreements was the preparation of partner countries for
the free trade in services and industrial goods 32.
A novum in the European approach was the introduction of the
conditionality rule 33. The financial aid and support for the economic
transition was ‘combined with commitments to co-operate at two other
levels: the political and the security level, and the cultural, the human
and the social level’ 34.
Despite the well-developed multilateral institutional structure,
accompanied by bilateral agreements, the Barcelona Process has not
achieved ambitious objectives concerning the building of the regional
cooperation. The implementation of commitments has not progressed as
quick as expected. Moreover, the multilateral forum could not be
effective due to the non-solved Middle East conflict and the boycott of
meetings at the ministerial levels by politicians 35. In these circumstances
new solutions had to be introduced. Therefore in 2000 the European
Union concluded the EU Common Strategy for the Mediterranean
Region and five years later encouraged the ‘renewal’ of the Euro –
Mediterranean Partnership 36.
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1.3. EU Common Strategy for the Mediterranean Region
The European Union has adopted the Common Strategy for the
Mediterranean Region in the purpose to support the Barcelona
Process. It covered all partner states from the region and additionally
Libya which was still under the UN sanctions regime. The strategy has
been adopted for a period of 4 years 37 and was renewed once in 2004 38.
It expired in 2006 without the second attempt to prolong its duration 39.
According to P. J. Cardwell, the Common Strategy was an attempt to coopt the existing Barcelona structures (which were created on the
intergovernmental forum rather than accordingly to the treaties and
CFSD regime) into the community policies 40. Thus, the fact that the
strategy should be considered as a continuation of the Barcelona Process
was emphasized several times in the document 41.
The Common Strategy set up a list of goals that the EU member states
wanted to achieve. In general they repeated the objectives adopted in
the ‘Barcelona Declaration’. The Strategy highlighted the importance of
creation a ‘common area of peace and stability, an area of shared
prosperity and an establishment of a partnership in social, human and
cultural affairs’. It has also emphasized the fact that the free trade area
with the EU and among the Mediterranean countries is one of main
objectives of the regional cooperation 42.
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As far as the institutional structure is concerned, the common strategy
for the Mediterranean region has not proposed any new institutions nor
instruments. This is why it should be rather considered as a document
that ‘refresh’ the Barcelona process and confirmed the pro –
Mediterranean attitude of the European Union in five years after the
Barcelona Declaration had been adopted, rather than a real input in the
creation of the institutional framework of the cooperation. However,
being such it suits well the European tendency to confirm or renew its
interests in the Southern Neighbourhood every four – five years 43.

1.4. ENP: the Southern Dimension
The development of the cooperation within the Mediterranean region
has not stopped neither at the Barcelona Conference nor at the Common
Strategy. On the contrary - since 1995 almost every new initiative has
been introduced as the ‘continuation’, ‘addition’, ‘development’ or
‘renewal’ of the Euro – Mediterranean Partnership. Neither the
introduction of the European Neighbourhood Policy (the ENP) should be
seen as contradictory to the EMP, even if it replaced the bilateral aspect
of the cooperation. The multilateral forum stayed untouched and under
‘Barcelona regime’ 44.
However, at the origins of the ENP Policy lies some kind of
disappointment with the cooperation within the Barcelona Process.
Established eight years after the Euro – Mediterranean Partnership was
launched, and one year before the ‘ten years anniversary Summit’ has
been tried to refresh the idea of Pan-Mediterranean cooperation, the
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ENP once again ‘shifts the emphasis from region-building multilateralism
to reinforced bilateralism’ 45.
The policy was introduced in May 2004 46, but the idea of a new
approach toward the countries in the EU’s neighbourhood showed up at
least one year earlier. In 2003 the Commission proposed a new initiative
called the ‘wider Europe’. By this communication, the Commission
emphasised the importance of the change in the geopolitical situation of
the European Union, due to the 2004 – enlargement. 47 The EU gained
new ‘neighbours’ and some of the old ones would become the member
states. As a consequence, the number of Mediterranean partners has
changed from twelve to nine 48.
The idea of the ‘wider Europe’ has been later replaced by the
proposition of the ENP creation. Officially, the European Neighbourhood
Policy was discussed and initially agreed at the European Council
meeting in Thessaloniki in June 2003 49.
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The motivation behind the introduction of the ENP was simple: to
enhance regional and transnational cooperation between the European
Union and countries that border the Union. Moreover, the EU aimed to
‘create a ring of friends around all the eastern and southern periphery
of the enlarged Union by incorporating the non-members into a
European (that is, EU)-led economic region’ 50.
The ENP in its southern dimension includes: Tunisia, Algeria, Morocco,
Libya, Egypt, Jordan, Lebanon, Syria, Israel and Palestinian Authority 51.
Due to the EU accession, Malta and Cyprus are not subject to the new
policy. Neither does Turkey which has the status of the official
candidate 52.
By introduction of the ENP policy, the European Union did not proposed
new institutional solutions in order to reinforce the cooperation in the
region. Moreover, it highlighted the continuality and enhancement in the
Barcelona Process and emphasised that the further cooperation would
be based on the already existing Euro-Mediterranean Association
Agreements 53. Any attempt to develop the multilateral forum has not
been made under the ENP, at least until the new initiative of the Union
for the Mediterranean was proposed, but the multilateral cooperation
was not the purpose of the new policy.
The cooperation based on the ENP should be driven based on the new
bilateral instrument, namely the Action Plan, that was agreed jointly by
the EU and the partner state. The Action Plans aimed to ‘promote
regional security and stability through the consolidation of bilateral
political, economic, social and cultural cooperation between the EU and
neighbouring countries’ 54 and consist of several commitments regarding
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the implementation of reforms that were linked to the financial and
technical aid of the EU as well as to the future access the internal EU
market 55.
There was a significant change concerning the financial instrument
accompanying the implementation of premises from Action Plans. MEDA
I and MEDA II were replaced by the European Neighbourhood and
Partnership Instrument (ENPI) in 2007 (for the period 2007-2013 related
to multiannual financial framework). 56 The ENPI has several priorities
among others: the support of democratic transition and promotion of
human rights, the support of economic transition for development of the
market economy, the promotion of policies of common interests, such as:
antiterrorism and the proliferation of weapons of mass destruction. 57
However, the instrument was considered as not linked enough to the
conditionality and in 2014 was replaced by the new European
Neighbourhood Instrument (ENI) which has more precise conditions and
introduces the conditionality rule ‘more for more’, but at the same time
operates on a greater budget. The introduction of the ENI is linked to
the revision of the European Neighbourhood Policy that took place in
2011 58.

1.5. Union for the Mediterranean
Michael Reiterer highlights, referring to one of Sarkozy’s speeches, that
both the Barcelona Process and the ENP have not met their objectives.
As an explanation of the failure of these policies Sarkozy indicated the
EU’s interests in the Eastern neighbourhood and the priority that is
http://www.medea.be/en/themes/euro-mediterranean-cooperation/eu-andmaghreb-countries-bilateral-agreements/
55
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given to the second dimension of the ENP. Therefore, being criticised
for the lack of a comprehensive approach towards the whole region,
focusing mainly on the economic relations by ignoring at the same time
the question of human rights, and being concentrated more on East than
on South, the ENP has soon met another proposition aiming to
reorganise institutional structure, namely the Nicolas Sarkozy’s initiative
called the ‘Mediterranean Union’ 59.
The first proposition of the Mediterranean Union was made in February
2007 by Nicolas Sarkozy, at that time a candidate in the French
presidential elections. In his speech in Toulon, he proposed a creation of
a completely new structure, not connected to the existing framework of
cooperation 60.
The novum of the Mediterranean Union’s formula was confirmed by N.
Sarkozy in Tangier in October 2007. He said then: ‘We will not base the
Mediterranean Union on the current model of the European Union and
its institutions, its government, its high degree of political, legal,
economic integration. As the European Union finally does not resemble
nothing that it has been tried so far to satisfy the goal of uniting peoples,
it is likely that at the end, the Mediterranean Union will not resemble
the European Union and that would become a unique and original
experience’ 61.
Besides the unique character of the new institutional structure, the
French president proposed a significant change as far as the
59
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membership is concerned. The Sarkozy’s Mediterranean Union was
supposed to organise cooperation only of costal countries which would
exclude most of the EU members 62. And this was the main reason that
the project has met the critic from the excluded partners from the
European Union and from European institutions, namely the
Commission 63.
As a result of this critique, Nicolas Sarkozy in his speech in Tangieralready as the president of France - put more attention to the connection
between his proposition of the new institution and the history of
cooperation, highlighting the fact that project of the Mediterranean
Union is not completely decoupled from the previous ideas and by
recognition of the will of cooperation and reunification of Mediterranean
nations at two sides of the sea. Moreover, he emphasised that the new
initiative is a continuation of the ‘Mediterranean choice’ of the European
Union and an expression of the desire to continue the achievements of
the Barcelona Process, the European Neighbourhood Policy and other
forms of cooperation 64.
As a next step, the common proposition of French, Italian and Spanish
leaders was presented under the name of ‘l’Appel du Rome’. During the
Rome meeting the project of Mediterranean Union was decided to not
be cut out from the Barcelona Process. Moreover, the question of the
future Turkey and Croatia accession was taken out of the scope of
planned Union and, what is also important to mention, three leaders
decided to convoke the international summit with participation of all EU
member states and Mediterranean partners in July 2008 in Paris 65.
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Before the Paris Summit, more consultation within the European Union
was made due to the fact that Germany and the European Commission
have opposed the idea of exclusion of some member states from
planned Union. As Angela Merkel emphasized, the European Union was
already a union of states that had some competences and this is not
possible that some part of member states would engage themselves in
another politic structure that has the same competences. Moreover, the
question of the new Union funding sources was raised, as accordingly to
the Sarkozy’s proposition most funds should come from the European
Union but at the same time they would not involve all member states 66.
As a result of this consultations France had to ‘pull back and incorporate
the union in the wider Euro – Mediterranean mechanism’ 67. As a proof
of these changes, the name of the project was changed too and the
Sarkozy’s ‘Mediterranean Union’ became ‘Barcelona Process: Union for
Mediterranean (BPUfM)’ 68. The name changed once again in November
2008 on Marseille Council meeting to ‘Union for Mediterranean (UfM)’ 69.
The UfM was officially created during the Paris Summit as the
‘reinforced partnership’ in the framework of multilateral cooperation 70. It
was set as the ‘Union of projects’ with six concrete projects concerning:
the de-pollution of the Mediterranean, maritime and land highways, the
civil protection, the Mediterranean solar plan, the Euro-Mediterranean
66
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university and the project of support the small and medium
enterprises 71. The Marseille summit added also new axes of cooperation
including, among others, the further development of the creation of the
free trade area 72.
The new UfM kept the institutions created within the EuroMediterranean Partnership, however some of them had to be adapted to
the new initiative. In addition, the ministerial meetings have been
supplemented by the biannual summits 73. Furthermore, in order to
provide better technical support and better representation of southern
partners in the new structure, the Union for Mediterranean set up two
institutions: the secretariat and the co-presidency 74.
As far as the membership is concerned, the UfM includes all EU
member states, some candidate states (Croatia, Turkey), as well as other
Mediterranean partners (Mauretania, Morocco, Algeria, Tunisia, Egypt,
Israel, Jordan, Lebanon, Syria, Palestinian Authority). Two former
Yugoslavian republics (Bosnia and Herzegovina and Montenegro) have
also joined the UfM, as well as Monaco and Albania. Libya was
represented during the Paris meeting but finally did not join the new
structure. It has still the observer status 75. During the ministerial meeting
in Marseille the question of the Arab League membership was raised. In
result of the negotiations, concerning also the structure of the
Secretariat, the Arab League has also become the member of the UfM 76.
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Table 1 Creation of the Institutional Framework of Cooperation
between the European Union and Mediterranean States
Time
Global
Mediterranean
Policy (GMP)
The Renovated
Mediterranean
Policy (RMP)
Euro-Med
Partnership
(Barcelona
Process)

Institutions /
Agencies

Instruments

1972

n/a

Bilateral agreements

1990

n/a

1995
Renewed

general
and
sectorial ministerial
conferences
EuroMed
committee
the
European

-Bilateral agreements,
-‘MED’ programmes of
decentralised
cooperation
bilateral
EuroMediterranean
Association Agreements
- multilateral dialogue
based on ‘3 baskets’
- financial assistance
(MEDA I, MEDA II)

in 2005

Mediterranean
Parliamentary
Assembly

EU Common
Strategy for

2000
Renewed
in 2004

EuroMed
Civil
Forum
Anna
Lindh
Foundation for the
Dialogue of Cultures
n/a

EU Common Strategy
for the Mediterranean
Region

the
Mediterranean
Region
European
Neighbourhood
Policy (ENP)

2004,
revised
after
2011

n/a

Action Plans,
Deep
and
Comprehensive
Free
Trade Agreements,
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Union for
Mediterranean
(UfM)

2008

New:
- Co-presidency
- Secretariat
- Biannual summit
Kept
other
institutions of the
Barcelona process

ENPI,
ENI,
“common projects”

Source: author’s elaboration

2. Question of Balance: Cooperation More or Less
Institutionalized?
This part examines the cooperation within the Mediterranean region in
relation to the notion of balance regarding three axes of analysis: the
balance between the regional and the bilateral ax, the balance regarding
the structure and direction of relations and finally the balance between
the intergovernmental and institutional approach within the following
initiatives. The analysis will focus on the institutions, initiatives,
instruments and policies described in the previous part.

2.1. Mediterranean Cooperation: Bilateral or Regional
Approach?
In this part the cooperation within the Mediterranean region will be
examined with reference to the balance between the regional and
bilateral approach. The shape of created institutions and the introduced
policies will be taken for the basis of analysis.
The GMP was introduced as a result of first foreign policy consultations
among the members of the EEC and thus as a result of first ‘common’
approach towards the Mediterranean region. However, regarding the
fact it was focused on concluding the bilateral association or economic
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agreements with the non-member Mediterranean countries, it would be
difficult to admit that it was a real global regional approach 77.
More regional was the RMP started in the beginning of 1990s. It tried to
introduce the ‘horizontal cooperation’, namely the multilateral program
that aimed to envisage the cooperation between the states in the South
of the Mediterranean Sea and not only between the EEC and the
Southern neighbours. However, being still based on the bilateral
agreements concluded under the GMP and renovated under the RMP,
this policy stayed rather bilateral with only additional multilateral
dimension 78.
The Barcelona Declaration and the Euro – Mediterranean Partnership
(established on its basis) were the attempts to shift the European
Mediterranean policy from bilateral to regional approach in order to
better face the regionals challenges and problems. The creation of the
multilateral Euro –Mediterranean forum during which various problems
of the region were discussed as well as the Parliament Assembly and the
non-governmental, pro-regional Anna Lindh Foundation seems to
confirm this regional attitude 79. However, the bilateral approach was not
erased and it has been existing next to the regional dimension. Even the
financial instruments of the Barcelona Process were divided accordingly
to the bilateral and regional dimensions of the cooperation. In the
framework of MEDA the National Indicative Programmes (NIP) were
focused on the bilateral relations and the Regional Indicative
Programme (RIP) on the regional, thus they are aimed to create synergy
between bilateral and regional cooperation 80.
The Common Strategy on the Mediterranean region highlighted the EU’s
regional approach towards southern partners by emphasising the
77
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regional character of EU policies, especially the Barcelona Process.
Mentioning the southern partners and by shaping the goals for
succeeding years it talks always about the whole ‘Mediterranean region’.
However, it has not excluded the bilateral dimension of the
cooperation 81.
The introduction of the ENP could not be seen as the same attitude of
‘looking for the synergy’. Many scholars highlight its typically bilateral
character 82, and some of them even claim that the introduction of the
ENP has degraded the regional role of the Euro - Mediterranean
Partnership to being complementary 83.
The establishment of the UfM changed the balance between the bilateral
and the regional approach once again. By its creation, with all its
multilateral institutions, such as the co-presidency, secretariat and
biannual ministerial meetings, the predominance of the ENP’s bilateral
approach started to fall down.

2.2. Nord – South Or South – Nord? The Directions of
the Cooperation
It is difficult to talk about the balance of the relations within the
Mediterranean region, at least as far as the directions of this relation are
concerned. This study focuses on European policies towards the
Mediterranean countries, therefore already as the premise, it is argued
that this is only one direction of the relations: the EU towards the South.
However, for the purpose of this work, the assumption that some of
‘pro-Mediterranean’ initiatives were more focused on seeking of balance
in the relations between the North and the South of the Mediterranean
region, is made.
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The GMP was a typical European unilateral policy towards the region.
The main objectives focused on the prevention of terrorism, increase of
the security in the region and increase of the trade investment
opportunities for European countries in their southern neighbours. As it
was highlighted by Sven Biscop, after the oil crisis in 1970s and the Yom
Kippur War which showed that the region was not stable, the ‘member
states started to appreciate the importance of the Mediterranean to the
Community, e.g. as a market for European products and as a major
supplier of energy, which implied the need for stability in order to
guarantee supply’ 84.
As far as the membership structure is concerned, the GMP was
addressed to all states of the region, however, some of them that were
already interested in EEC accession profited from a special regime 85.
Moreover, EC member states had their own preferences on how to treat
different countries. According to Jean Paul Cardwell, the ‘stark
differences between the Member States on how to deal with the diverse
states envisaged by the GMP, especially in relation to trade concessions’
resulted that the creation of the Mediterranean-wide policy has not been
possible at that moment 86. Therefore, the GMP should be seen as a
typical ‘one direction’ European policy towards the Mediterranean.
The RMP tried to change this attitude by introducing programmes that
aimed to encourage the south – south cooperation. According to S.
Biscop, the envisaged ‘horizontal cooperation’, based on multilateral aid
programmes has tried to increase regional integration among the Arab
states 87. Therefore, some shift from ‘one-way policy’ can be noticed.
However, the choice of instruments used by both policies, namely the
bilateral agreements concluded by the EEC and partner states and some
aid programs, confirms the one way direction of the relations.
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The significant change concerning the balance in relations between the
northern and southern Mediterranean states has come with the
proposition of creation of the Euro – Mediterranean Partnership. The
creation of the multilateral forum on which the topic concerning the
main regional problems could be discussed gave the southern partners
the possibility of actually participating in the policy shaping. It was even
argued that it was the end of a ‘paternalistic relationship’ where the EU
plays the role of patron of the region 88.
However, this possibility was not fully realized. Patricia Bauer argues
that the goal of improving the balance of relations in the region was not
achieved due to ‘the agenda-setting role of the EU’. Thus, she highlights
that the possibility of shaping the discussion - due to the power of
choosing the discussed topics - proved the asymmetry of the relations 89.
Also Richard Gillespie emphasises the ‘lost chance’ of the Barcelona
Process for making the relations on line north – south more equilibrate.
He wrote: ‘the Euro-Mediterranean Partnership has a great deal sill to
achieve if it is to become meaningful partnership, which would involve
of balance between northern and southern initiative, further
development of a Euro-Med consensus within the EU and – last but not
least – increased cooperation among the southern partners’ 90.
The two next initiatives proposed by the European Union in 2000s was
typically unilateral as far as the direction of relations is concerned. The
Common Strategy as an instrument of the common foreign and security
policy pointed out the EU’s priorities toward the region and its interests
rather than left the possibility to act on the multilateral forum - even if
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among EU’s objectives we can find the desire to encourage the
cooperation among the Mediterranean non-member countries 91.
The introduction of the ENP has also shown the one-way direction of
the relations in the region. Although, the action plans were agreed and
concluded by the EU and the partner state, the relations under the ENP
are far away from being considered as balanced between the northern
and southern partners. The EU not only treated the partners from the
south as subjects to its policy but also introduced the conditionality rule,
according to which the partner states could ‘win’ something if they
‘share the EU’s political and economic values and/or commit themselves
to engage in reform’ which put the non-member states in very
asymmetric position 92.
The asymmetry of the relations was supposed to be changed due to the
renewal of multilateral forms of cooperation by establishing the Union
for the Mediterranean. The idea of the UfM was based on the notion of
‘co-ownership’ proposed by Nicolas Sarkozy, which means that partners
from both sides of the Mediterranean Sea are responsible for the region
and therefore should participate in shaping the institutional framework
of cooperation. According to R. Gillespie, it implied that all UfM member
states should have equal rights, also as far as the power of agendasetting is concerned. As confirmation of this attitude the institution of copresidency was proposed 93.

2.3. The Balance between Institutions and Governments
The last axe of analysis focuses on balance between the
intergovernmental and the institutional approach as far as the relations
with the Mediterranean countries are concerned. Therefore, it analyses
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two main elements: the choice of instruments and the initiators of the
policies.
The GMP proposed by the European Communities was a result of
French and UK’s lobbing within the European institutions. France, which
wanted to keep the close relations with countries in North Africa and
Great Britain, which was involved in the Middle East, advocated the
European common policy towards the region 94. Although the GMP was
proposed by the member states, it was a completely institutional policy,
based on the agreements concluded by the European institutions. None
multilateral forum, where countries could look for closer cooperation,
was created. The RMP has not brought any change in this matter.
The situation has changed with the establishment of the Barcelona
Process. The multilateral ministerial forum created the possibility to shift
a little bit towards the intergovernmentalist approach; especially that the
idea has come from the Mediterranean member states (Spain and
France) which aimed to protect their own interests by transfering the
subject of their concerns on the European level and by making it the
European interest. Furthermore, the Barcelona Process has two axes,
one puts more attention to the relations on the intergovernmental level
(regional approach), the second to the bilateral EU – partner state
agreements (institutions) 95.
By introducing the common strategy and later the ENP, the European
institutions re-gained their strong position in the structures of
cooperation. Firstly, as it was mentioned before, the common strategy
and the ENP were created basing on the European Commission’s
proposals. Secondly. The ENP uses the bilateral EU – partner state
agreements, as well as the European financial programs as its main
instruments, what makes the European institutions main actors in
shaping the relations.
Nicolas Sarkozy’s initiative of creation the intergovernmental multilateral
forum which could serve as the platform of cooperation has once again
94
95

S. Biscop, op. cit., p. 26 - 28
E. Barbé and E. Soler i Lecha, op. cit., p. 89 - 92
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shifted the attention form the institutional to intergovernmental
approach. However. By putting it into the Barcelona Process structure,
the first idea - which was typically intergovernmental - became
dependent to the European institutions.

2.4. Mediterranean Relations Well Balanced?
Several trends can be remarked. First of all, since the beginning of
relations between the European Community and the Mediterranean nonmember countries two approaches were envisaged. The European
Union (previously the EEC), has tried to develop the holistic regional
approach but at the same time has used the bilateral instruments.
However, there has never been the equilibrium between the bilateral
and the regional approach. In some period of time the emphasis has
been put on the bilateral, during the others on the regional aspects of
cooperation. Moreover, the sinusoidal tendency in the change of this
imbalance can be noticed: after the regional initiatives and the fatigue
linked to their non-effectiveness the bilateral approach has been
favoured, on the other hand, if the bilateral approach was considered as
not sufficient, the multilateral was encouraged.
Secondly, a similar sinusoidal trend can be observed regarding the other
factor – the changes in balance between the intergovernmental and
institutional approach. Moreover, there is a visible link between the
regional and the intergovernmental approach and between the bilateral
and the institutional solutions.
Finally, it is difficult to say that the relations in the region are well
balanced as far as the direction of these relations is concerned. All
described policies, initiatives and institutions are proposed by the
European Union, therefore they are the European policies towards the
region. However, some distinctions between strictly unilateral policies
and a more pro-regional cooperation have been made.
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Table 2. The Question of Balance in Euro – Mediterranean Relations:
Historical Development

GMP
RMP

Bilateral or
regional
approach
Bilateral

One or multidirectional
One-direction

Bilateral + some
attempts
of
regional approach

Barcelona
Process

Two
Regional
bilateral

Common
Strategy

Regional

ENP

Bilateral

UfM

Regional

tracks:
and

One-direction
+
some attempts to
encourage
integration between
Arab states
As a concept multidirectional,
in
practice not fully
achieved
One-direction
but
encourage
to
cooperation among
MNC (objectives in
strategy)
One-direction
(conditionality)
Multi-directional
(co-ownership, copresidency)

Intergovernmental
or institutional
approach
institutional
institutional

intergovernmental /
institutional

institutional

institutional
intergovernmental

Source: author’s elaboration

Conclusions
Conclusions coming out from the analysis allow the author to identify
several trends. Firstly, what should be mentioned is the successfully
developed institutional framework as well as attempts to enhance every
new initiative in existing structures. Moreover, since the 1990s and the
launching of the Barcelona Process, the Mediterranean region has been
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permanently present in the European policy in spite of a certain dose of
disappointment concerning the implemented policies. What is
interesting, the EU policy towards this region is systematically renewed
in the intervals of four or five years.
Secondly, changes in the membership structure depend on the
enlargements. Main changes in the number of members and in the
membership structure were related to the status changes of several
countries in 1980s and 2000s. Thirdly, the sinusoidal trend, which is
remarkable in the order in which the new initiatives are introduced,
should be highlighted. The bilateral initiatives are introduced
interchangeably with the regional and multilateral ones. This tendency is
also followed by changes in balance between the emphases on the
intergovernmental versus institutional approach. However, the shift from
one-direction policy toward the multidirectional does not confirm this
tendency. The directions of used instruments and policies follow another
path, according to other periods of time.
Fourthly, based on the analysis some continuality can be observed
regarding the objectives, especially the willingness to ‘deepen’ the
cooperation within the region. However, the importance and certain
details have changed. Some initiatives were more focused on the
economic aspects of cooperation (GMP, RMP), another on political (UfM,
ENP). Some of them had just the general goals of improving level of
cooperation (Barcelona Process), other focused on precise projects
(UfM). Therefore, it is difficult to show the unequivocal trends, but one,
that the cooperation started from purely economic aspects to have
changed into a hybrid of the linkage of economic and political
objectives.
Moreover, regarding the development of the institutional framework of
the inter-regional cooperation between the EU and the MNC, the
European Union is trying to deepen the cooperation and it acts in a
logical possible to identify order. The analysis confirmed that the
development of the institutional framework of cooperation in the
Mediterranean region is following the path dependency. The creation of
the Barcelona Process institutions influenced the future relations in the
86
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region. Since then, every new initiative is put into already created
structures as a ‘renewal’ or ‘refresh’ of the basic idea.
On the other hand, taking into account other noticed trends, it is difficult
to say that the continuality is still visible. The proposed policies and
instruments have shifted many times from the bilateral to the regional
approach, from the uni- to the multidirectional range and from the
institutional to the intergovernmental way of working. In addition, the
change from the institutional to the intergovernmental approach and, as
a result, a paralysis of works, could be even considered as the regress.
Furthermore, the created framework of cooperation has not achieved its
main goals, presented since the very beginning, such as creation of the
free trade area and the area of stability and peace.
To sum up, the development of the institutional framework of
cooperation in the Mediterranean region is following the path
dependency only to some limited extend.
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Towards a Sustainable Growth – An Analysis of Small and Medium
Enterprises’ Performance in the Gulf Cooperation Council Countries

Abstract
On the surface, the Gulf Cooperation Council (GCC) member states
are one of the most developed countries in the world. Income
coming from these countries' vast reserves of oil and gas helped to
realize most of the infrastructure projects as well as investments
within the healthcare and education sectors. Nevertheless, this
model cannot last forever, as it is unsustainable because that
natural resources are limited. The aim of this article is to analyse
the structure of the GCC companies’ ownership, their performance
and contribution to GDP so as to examine patterns shaping
particular economies. It describes the business environment in the
region paying special attention to small and medium enterprises
(SMEs), which in the West are deemed to be the cornerstone of a
truly sustainable economy. It points main obstacles towards
enterprises development and discusses economic policies of the
Gulf States in order to propose the best solutions facilitating SMEs'
operations, especially in the field of finance.
Keywords: Small and medium enterprises, the Gulf Cooperation
Council, the Middle East, development, economy, business
environment

Polish Journal of Political Science. Working Papers

It is a widely known fact that small and medium enterprises are a
stepping-stone towards a truly sustainable economic development, as they
boost growth and job creation. According to the OECD data, at the turn of the
21st century the SMEs contributed to over 55% of GDP and over 65% of total
employment in high-income countries, over 60% of GDP and over 70% of total
employment in low-income countries and 95% of total employment and about
70% of GDP in middle-income countries 1.
Putting it in the simplest possible way, the SMEs give a chance to live a
decent and independent life. It is so because companies of micro or small size
may be established and run equally by a merchant, a farmer, a hairdresser as
well as an engineer, an artist, an architect etc. Furthermore, they may operate
both in the city and countryside, offering their products and services on the
local, regional and sometimes even on the global market. As a result, they are
suitable literally for everybody, including those short of high qualifications and
capital.
Insight into Performance of the GCC Enterprises
On the whole, SMEs constitute more than 90 per cent of enterprises in
the Gulf Cooperation Council, an organisation comprising six countries located
in the Middle East, namely Bahrain, Kuwait, Oman, Qatar, Saudi Arabia and
United Arab Emirates. In 2007 40,000 SMEs operated in Bahrain alone (one
company for about 25 inhabitants of the country). Nearly 50 per cent of total
1

Organisation for Economic Co-Operation and Development, Promoting
Entrepreneurship and Innovative SMEs in a Global Economy: Towards
a More Responsible and Inclusive Globalisation, Istanbul, Turkeym 3-5
June 2004, http://www.oecd.org/cfe/smes/31919278.pdf, accessed: 17.02.2014,
p.11.
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workforce was hired in firms with up to 4 employees that is a micro-enterprise.
In the same period in Kuwait estimated number of the SMEs was about 33,000.
In 2008 nearly 45,000 Omani companies were considered as small or medium
ones. As for Saudi Arabia, a country with the biggest territory and population in
the GCC, 785,000 enterprises fell into this category 2.
It is essential to note that the Gulf SMEs are a very heterogonous
group. In 2008 almost half of Saudi Arabian SMEs operated in the commercial
and hotel sector, while a third of them dealt with construction and 12 per cent
was active in industry. In 2006, about 65 per cent of small and medium Qatari
businesses dealt with trade, almost 20 per cent operated in industry and 15 per
cent run hotels and restaurants.
Notwithstanding a large number of the SMEs, the GCC market is
dominated by huge state-owned enterprises (the SOEs). It is hardly possible to
find any truly private businesses among the top 100 GCC companies government is either their major shareholder or simply appoints its
representatives as members of the board 3. One of the best examples is Saudi
Basic Industries Corporation. A company that ranked first on the list (in 2013
its market capitalization reached 75bn dollars) is controlled by Saudi Arabia’s

2

Data from S.Hertog, Benchmarking SME Policies in the GCC: a survey of
challenges and opportunities, A research report for the EU-GCC Chamber
Forum project, 2010, http://www.europolitique.info/pdf/gratuit_fr/270047fr.pdf, accessed 17.02.2014, p.13-20.
3
Special Report: Top 100 GCC Companies 2013, Gulf Business, November 24, 2013,
accessed 31.03.2014. http://gulfbusiness.com/2013/11/special-report-top-100-gcccompanies-2013/#.UxtOyud5PJA
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government owning 70 per cent of the enterprise’s shares 4. The chairman of the
firm is a member of the ruling family (interestingly, at the same time he acts
also as chairman of the Royal Commission for the Industrial Cities of Jubail
and Yanbu). Other members of the board include one current and one former
deputy minister. 5 In the case of Etisalat, situation looks oddly similar. Sixty per
cent of the telecommunication giant’s shares, whose market value is
approximately 22bn dollars, are in the UAE government’s hands 6.
Given their size and abundance of capital stemming chiefly from the
state subsidies, the SOEs play a significant role in shaping the GCC economic
environment. In 2006, the private sector investment was only 50 per cent of
total investment in oil-rich countries. It was considerably lower than that of
East Asia and Pacific Europe (70 per cent), Europe and Central Asia (80 per
cent) and Latin America and the Caribbean (95 per cent) for 2006. Even in nonoil-rich MENA economies the level of private investment was higher (62 per
cent). 7.

4

Website of SABIC http://www.sabic.com/corporate/en/ourcompany/, accessed
31.03.2014.
5
S. Hertog, How the GCC did it: formal and informal governance of
successful public enterprise in the Gulf Co-operation Council countries, in
OECD, Towards New Arrangements for State Ownership in the Middle East
and North Africa, 2012, http://dx.doi.org/10.1787/9789264169111-5-en, accessed:
08.03.2014, p.82.
6
Website of Etisalat, http://www.etisalat.com/en/about/history/history.jsp,
accessed 31.03.2014.
7
D. Al.-Kuwari, Mission impossible? Genuine economic development in the
Gulf Cooperation Council countries, Kuwait Programme on Development,
Governance and Globalisation in the Gulf States, London School of
Economics and Political Science, Number 33, September 2013,
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Chart 1 – Private Investment as a Share of GDP, 1995-2006 (per cent)

Source: The World Bank, From Privilege to Competition. Unlocking Private-Led
Growth in the Middle East a North Africa, 2009, p.53.

It’s worth noting that the SOEs are also a main source of employment
for the nationals. Approximately/about/something like 90 per cent of Saudi
Arabia, UAE, Bahrain and Oman’s citizens are employed in the public sector
(in case of Kuwait and Qatar this ratio is lower, about 75 and 55 per cent
respectively). As a result, private sector is literally dominated by expatriates. In
Kuwait, Qatar and UAE almost 100 per cent of employees come from abroad8.
Reasons behind the SMEs' failure
Why the SMEs do not contribute to GDP and to the job creation as one
may think? It’s not because the SMEs are defective in their nature but because
http://eprints.lse.ac.uk/55011/1/__Libfile_repository_Content_Kuwait%20Progra
mme_Al-Kuwari_2013.pdf, accessed: 18.02.2014, p.20.
8
This situation directly results from a tremendous earnings gap between public
and private sectors. In 2008 a pay of UAE citizen working in public institutions
and entities was generally 30 per cent higher than his counterpart’s from the
private enterprise (on average they earn 5500 and 3700 dollars per month).
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their operations in the Gulf region face serious challenges precluding their full
development.
Firstly, there is the issue of modern technology and necessary
infrastructure within companies. Technological innovation is undoubtedly a
vital tool to enhance efficiency and competitiveness. Thanks to cutting-edge
innovations, it’s possible to produce more using the same (or even lower)
amount of resources. That is called an intensive growth. In factories, modern
production lines streamline production, making it both faster and cheaper. In
trade, better tucks, well-equipped warehouses (such as cold stores with well
functioning cooling systems) improve merchants’ capabilities. The same
happens with services where tools of higher quality help to save time and thus
make it possible to serve more consumers.
Nevertheless, as far as the GCC countries are concerned, research and
development (R&D) in the region is still a fledging area. Technology clusters
around specific industries have not yet developed, and links between business
and local universities are weak. In 2009, R&D expenditure was 0.11 per cent of
GDP in Kuwait, 0.08 per cent in Saudi Arabia and less than 0.1 per cent in the
UAE 9.
Secondly, there is a problem of human resources. One doesn’t need a
specialised knowledge to notice that educated staff facilitates daily operations.
Not only is it able to use more advanced technology and solve problems

9

S.Hertog, The private sector and reform in the Gulf Cooperation Council,
London School of Economics and Political Science, July 2013,
http://www.lse.ac.uk/IDEAS/programmes/kuwait/documents/The-privatesector-and-reform-in-the-GCC.pdf, accessed: 09.03.2014, p. 27.
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quickly and easily, but it may also innovate and propose its own solutions.
Well-qualified employers are not simply labour, they are a human capital.
Yet again, plenty of problems appear. Companies operating in the
Gulf region are considerably short of skilled human resources. Employees
in the Arab SMEs are generally weak in terms of their knowledge and skills
of market analysis, marketing and product innovation as well as business
planning and financial management. More qualified people prefer to work
in the SOEs where wages are higher. Private sector is literally dominated by
often lacking basic education expatriates. According to a study conducted
by the SMEs Center at the Rihyadh Chamber of Commerce and Industry,
44 per cent of the SMEs' managers see workforce issues as an important
obstacle to their development 10.
Undoubtedly, it is the access to financing that is the most important
factor in the development of a business, as no investment can be made
without

money.

Raising

workforce's

qualifications,

creating

and

implementing new solutions enhancing companies’ efficiency as well as
buying assets incur significant expenses that are often far beyond
companies’ normal capabilities (in most cases profits are not sufficient for
the necessary investments). Over-expanded bureaucracy also increases
business

demand

for

financing

since

interminable

administrative

procedures make daily operations more costly. Obviously it matters for all
types of firms, regardless of their size, yet this issue is particularly
challenging for the SMEs because they simply do not have as high incomes
as big enterprises do. It is estimated that only 8 per cent of lending in the

10

S. Hertog, Benchmarking SME ….p.28.
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MENA region goes to small end medium enterprises. In the case of the
GCC countries it is only 2 per cent. This is substantially lower than in the
middle and high-income countries, where lending average is 18 per 22 per
cent respectively 11. According to the Doing Business Report 2014, in terms
of business financing MENA region performs the worst in the world (even
Sub-Saharan Africa does better). Saudi Arabia ranked 55th, the United Arab
Emirates and Oman 86th while Bahrain, Kuwait and Qatar were jointly on
the 130th place (the United States and Germany ranked 3rd and 28th
respectively) 12.
Cornerstone of Development
The GCC’s incumbents seem to be aware that a fully sustainable
economy cannot be based solely on state enterprises that operate mainly
thanks to incomes coming from the energy industry. Efforts aiming at
diversification and private sector development date back to the wake of the
so-called oil shocks that occurred in the 70’s of the 20th century. The
purpose of the latest strategies is to enhance the competitiveness of the
national economy on the global arena. All of them stress the need to boost
productivity and competitiveness, and include promotion of a business
environment conducive to growth. Targeted areas also include integrating
economies
11

12

with

the

global

knowledge

economy,

encouraging

Q. Saleem, Overcoming Constraints to SME Developmeny in MENA
Countries and Enhancing Access to Finance, International Finance
Corporation, World Bank Group, http://www.ifc.org/wps/wcm/connect/
1e6a19804fc58e529881fe0098cb14b9/IFC+Report_Final.pdf?MOD=AJPERES ,
accessed: 15.03.2014, p.2.
The World Bank, Doing Business 2014. Understanding Regulations for
Small and Medium-Size Enterprises, 2013, p.10.
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entrepreneurship, attracting foreign investments, fostering innovation, and
ensuring access to finance for the SMEs. Other themes focus on recognition
of the need to improve education and health outcomes, and the desirability
of improving the efficiency of the public sector 13.
Unfortunately, as of yet none of these actions have yielded
any tangible results. It is especially noticeable while analysing the socalled distance to frontier, a measure introduced by Doing Business
2012. It is an index that assesses how much the regulatory
environment for local entrepreneurs improves in absolute terms over
time 14. As chart 2 shows, in terms of protecting investors, enforcing
contracts, getting credit and resolving insolvency the Middle East
countries perform much worse than the OECD high income and
Europe and Central Asian ones do.
Furthermore, most of the diversification has been focused on
projects conducted by the SOEs, which thanks to sovereign backing
are able to engage in longer-term strategies of research and product
development (for private entities they are often too risky and do not
generate sufficient profits). The massive investment in airports,
planes and flight service facilities by Etihad (Abu Dhabi), Emirates

13

14

Middle East and Central Asia Department, International Monetary Fund, Gulf
Cooperation Council Countries. Enhancing Economic Outcomes in an
Uncertain Global Economy, 2011, p.2.
It shows the distance of each economy to the “frontier,” which represents the
best performance by any economy observed on each of the Doing Business
indicators since 2003 or the year in which data for the indicator were first
collected.
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(Dubai) and Qatar Airways (Qatar)

15

, the SABIC involvement in

materials research and national human resources' development are a
perfect examples 16.
Chart 2 – Distance to the frontier by region in 2013

Source: The World Bank, Doing Business 2014. Understanding Regulations for Small
and Medium-Size Enterprises, 2013, p.4.

It is a common knowledge that the more affluent we are the lazier we
become. It is especially evident as far as the GCC states are concerned. Atif
15

16

M. Hvidt, Economic diversification in GCC countries: Past record and
future trends, The London School of Economics and Political Science,
January 2013, Number 27, http://eprints.lse.ac.uk/55252/1/Hvidt_2013.pdf,
accessed 30.01.2014op. cit., p.36.
S.Hertog, p. 30.
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Kubursi put it very clearly, if oil supplies were everlasting, and the demand for
oil strong and continuous, an economic diversification would be pointless. (…)
However, in the real world, oil resources are finite and experience shows that
both the price of and the demand for oil have fluctuated considerably.
Moreover, oil revenues quickly crowd out any other economic activity17.
Unless, the Gulf incumbents take this simple truth to heart, once oil peters out,
there will be no money to maintain these glittering palaces and modern
skyscrapers. And the Gulf may once again be nothing more than just a vast
desert belonging to the Bedouin.

17

M. Hvidt, op.cit., p.1.
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European Union responses to extraterritorial claims by the
United States: lessons from the case of trade controls 2
Abstract
Recently, the need for laws to regulate the trade of certain categories of
goods has become apparent. Strategic trade controls are an element of
compliance with international arms control and disarmament treaties, and
other foreign and security policy commitments. If states possess proper trade
control systems, what happens when they disagree about their application?
The United States has adopted legislation to regulate the movement of goods
that contain extraterritorial provisions. When such laws do not comply with
international law, disputes may occur, complicating transatlantic relations.
This paper scrutinizes the responses of the European Union (EU) to US
extraterritoriality claims and predicts possible future EU behaviour. Formal
and informal regimes regulate international trade, but their legal nature
remains to be determined. States can conclude agreements to avoid disputes
about the legality of an action, but trade controls remain ambiguous. EU
member states have adopted various approaches to extraterritoriality.
Differing applications of extraterritoriality and related national laws create
uncertainty for EU members and industrial operators, increasing the
possibility of an EU–US confrontation, particularly if views vary on the threat
a country poses to international peace and security
Keywords: United States of America, European Union, trade control,
extraterritorial claimes
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The extraterritoriality problem is worth serious attention, and
is most constructively viewed not as a primarily legal but as a
primarily political and economic problem, too important to be
left to lawyers. 3

I. Introduction
The relationship between trade and foreign policy has always occupied
a central place in European integration. In his famous declaration of 9
May 1950, Robert Schuman stressed that trade serves both as a means
to achieve peace throughout Europe and as a way to meet obligations
abroad.
The solidarity in production thus established will make it plain that any
war between France and Germany becomes not merely unthinkable, but
materially impossible. . . . This production will be offered to the world as
a whole without distinction or exception, with the aim of contributing to
raising living standards and to promoting peaceful achievements. With
increased resources Europe will be able to pursue the achievement of
one of its essential tasks, namely, the development of the African
continent. 4

3

4

Ergec, R., La compétence extraterritoriale à la lumière du contentieux
sur le gazoduc Euro-sibérien [Extraterritorial jurisdiction in light of the
dispute over the Euro-Siberian pipeline], Collection de droit international,
Editions de l’Université de Bruxelles (University of Brussels: Brussels, 1984),
p. 11.
‘The Schuman Declaration, 9 May 1950’, <http://europa.eu/about-eu/basicinformation/symbols/europe-day/schuman-declaration/index_en.htm>.
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Using a similar argument, Sophie Meunier and Kalypso Nicolaïdis have
presented the European Union (EU) as a ‘trade power’, whose strength
derives from the size of its market and its experience in negotiating
international trade agreements. In their view, Europe should be seen as
the most powerful trading bloc in the world as, since the 2004
enlargement, the EU has become the largest trader of services and a
giant in the trade of goods. 5 The EU is a ‘power through trade’ because
it seeks to achieve political goals via economic means. 6 Free trade is not
the rule for every aspect of the EU’s trade patterns: some goods and
technologies are subject to restriction and are encompassed in a ‘trade
control regime’. 7 The EU has adopted several of these, which are
characterized by their diversity: they pursue divergent objectives and
regulate the trade of various goods. Some of the regimes were
conceived as part of the Common Foreign and Security Policy (CFSP),
while others are completely unrelated to it. 8 However, the EU is not an
5

6
7

8

Meunier, S. and Nicolaïdis, K., ‘The European Union as a conflicted trade
power’, Journal of European Public Policy, vol. 13, no. 6 (Sep. 2006), pp.
907, 908.
Meunier and Nicolaïdis (note 3), pp. 910–11 (emphasis in original).
A trade control regime can be defined as a framework of rules, legally binding
or not, that aims at controlling the movement of specific goods, including
usually import, export, transit, trans-shipment, brokering and financing in
order, most of the time, to achieve an objective of foreign policy. This
definition is based on Bauer, S., ‘Arms trade control capacity building:
lessons from dual-use trade controls’, SIPRI Insights on Peace and Security,
no.
2013/2,
Mar.
2013,
<http://books.sipri.org/files/insight/
SIPRIInsight1302.pdf>, pp. 3–4.
To illustrate by one example, although many can be given, the trade of
cultural goods is strictly regulated in the common market but also when an
EU member state is trading with a third country. The development of such a
regime is linked to the completion of the internal market: regarding ‘the
completion of the internal market, rules on trade with third countries are
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isolated actor; instead, it is part of a more complex network of rights
and duties in which international law plays a special role.
Two elements deserve mention: the 1947 General Agreement on Tariffs
and Trade (GATT), which was a major step in the development of
international economic integration, and United Nations Security Council
Resolution 1540, which represents a milestone in the international fight
against the proliferation of nuclear, biological and chemical weapons
and their means of delivery. 9 The EU has regularly emphasized the role
of Resolution 1540 in promoting universal participation in the 1968 NonProliferation Treaty (NPT), the 1972 Biological and Toxin Weapons
Convention (BTWC) and the 1993 Chemical Weapons Convention
(CWC), as well as the effective national implementation of those three
treaties. 10 The resolution was adopted under Chapter VII of the UN
needed for the protection of cultural goods’. The framework of the trade
control regime is comprised by Council Regulation (EEC) no. 3911/92 of 9
December 1992 on the export of cultural goods, Official Journal of the
European Communities, L395, 31 Dec. 1992; and Council Regulation (EC)
no. 116/2009 of 18 December 2008 on the export of cultural goods (codified
version), Official Journal of the European Union, L39, 10 Feb. 2009.
9
Vincent, P., Institutions économiques internationals: Éléments de droit
international économique [International economic institutions: elements of
international economic law] (Larcier: Brussels, 2009), pp. 29–30; and UN
Security Resolution 1540, 28 Apr. 2004.
10
Beaucillon, C., ‘Multilateralism, the EU, and UNSCR 1540: reinforcing national
responsibilities’, European Union Institute for Security Studies Policy Brief
no.
10,
Dec.
2012,
<http://www.iss.europa.eu/uploads/media/
PolicyBrief_10.pdf>, p. 2. Treaty on the Non-Proliferation of Nuclear
Weapons, opened for signature 1 July 1968; entered into force 5 Mar. 1970;
Convention on the Prohibition of the Development, Production and
Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their
Destruction, opened for signature 10 Apr. 1972, entered into force 26 Mar.
1975; and Convention on the Prohibition of the Development, Production,
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Charter, which means that states are legally bound by its provisions.
Four elements of the resolution constitute the minimum international
standards for non-proliferation.
1. States are forbidden to provide support to any non-state actor
involved in activities related to weapons of mass destruction (WMD).
2. Each state is required to ‘adopt and enforce appropriate effective
laws’ to prevent non-state actors from acquiring materials that can
constitute part of a WMD. 11
3. To that end, each state is required to put in place domestic controls,
including physical protection and trade control regimes.
4. A committee, the ‘1540 Committee’, is established within the UN
framework to monitor the implementation of the resolution.
As some scholars have pointed out, Resolution 1540 was warmly
welcomed by the EU because of its focus on non-state actors, in line
with the 2003 European Security Strategy and the 2003 EU strategy
against the proliferation of weapons of mass destruction (WMD). 12 It

11
12

Stockpiling and Use of Chemical Weapons and on their Destruction
(Chemical Weapons Convention, CWC), opened for signature 13 Jan. 1993,
entered into force 29 Apr. 1997. See United Nations Treaty Collection,
<https://treaties.un.org/>.
Resolution 1540 (note 7), point 2.
Beaucillon (note 8); Council of the European Union, ‘A secure Europe in a
better
world:
European
security
strategy’,
12
Dec.
2003,
<http://www.consilium.europa.eu/showPage.aspx?id=718>; and Council of
the European Union, ‘Fight against the proliferation of weapons of mass
destruction: EU strategy against proliferation of weapons of mass
destruction’, 15708/03, 10 Dec. 2003. Most Council documents are available at
<http://ue.eu.int/documents/>.
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therefore emphasized the signing of international treaties that aim to
control the trade between states of certain categories of goods.
These elements represent the de minimis requirements with which a
state has to comply. But a trade control regime may also include other
elements, depending on the level of maturity and complexity of the
regime. In the case of the EU, if every member state now possesses a
proper trade control system, can there be any place for extraterritorial
legal competence—that is to say, competence exercised vis-à-vis persons
or goods located in another state? The United States has adopted several
laws and regulations to regulate the movement of sensitive goods that
contain

provisions

related

to

extraterritoriality:

the

Export

Administration Act (EAA), the Export Administration Regulations (EAR)
and the International Traffic in Arms Regulation (ITAR).
This paper scrutinizes the responses of the EU and some of its member
states to the US claims related to extraterritoriality, the presence of
extraterritorial elements in the EU trade control regime and assesses
possible future EU behaviour. It first presents some elements of
international trade control regimes in relation to extraterritoriality, then
analyses US justifications for extraterritoriality claims in relation to
international public law, followed by discussion of the reactions of the
EU and its member states. Finally, the views of industrial enterprises are
examined.
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II. The US trade control system in the framework of
international trade control regimes
As scholars have noted, when the issue is limiting trade, states generally
prefer informal regimes to formal ones. 13 GATT and the NPT are
examples of formal regimes. 14 On the other hand, the best example
among the informal regimes is the Nuclear Suppliers Group (NSG). The
NSG participating states exchange information and agree guidelines
intended to strengthen national export controls on nuclear and nuclearrelated dual-use items in order to reduce the risk that legitimate
international commerce will contribute to nuclear weapon proliferation. 15
All EU member states and the USA are among the members of the NSG,
and the European Commission is an observer.
The controls on re-transfer in the NSG Guidelines for Nuclear Transfers
specify that the prior consent of the original supplier must be obtained
before a recipient re-transfers certain nuclear items. 16 The same logic is
applied in the dual-use guidelines, which specify that the supplier must

13

14
15
16

Michel, Q., Concilier l’inconciliable: Les régimes internationaux et
européens de contrôle du commerce nucléaire [Reconciling the
irreconcilable: international and European nuclear trade control regimes]
(Peter Lang: Brussels, 2012), p. 114.
For a deeper analysis see Michel (note 11), pp. 91–114.
Nuclear Suppliers Group, <http://www.nuclearsuppliersgroup.org/>.
See the NSG’s Guidelines for Nuclear Transfers, ‘Controls on retransfer’,
reproduced in International Atomic Energy Agency, ‘Communication
received from the Permanent Mission of the Netherlands regarding certain
member states’ guidelines for the export of nuclear material, equipment and
technology’, INFCIRC/254/Rev.10/Part I, 26 July 2011.
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require the importing state to obtain its consent before any re-transfer of
specified items. 17
The exact legal nature of international regimes like the NSG has yet to
be determined. The agreed texts are discussed and revised as if they
were treaties by individuals who represent and make commitments on
behalf of their government, but these regimes do not have the legal
status of a treaty. Some scholars refer to them as ‘unconventional
concerted acts’. 18 A state can therefore only be criticized on political
grounds for failing to abide by the rules or guidelines of these
international

regimes, because the regimes

contain

‘behavioural

commitments’ agreed by the participating states for themselves. 19
The right of states to create laws that apply to territory is indisputable.
Political authorities retain the monopoly of legislative action as long as
they are regulating behaviours taking place on the national soil. Thus, a
state may adopt laws regarding goods imported to or exported from its
territory. However, some states—including the USA—have tried to alter
this concept and have been highly creative. The USA’s case law and
political attitude, for example, endorses the ‘effects doctrine’ as regards
US jurisdiction, arguing that individuals involved in events that happen
elsewhere in the world, but which can have an impact on US territory,

17

18
19

International Atomic Energy Agency, ‘Communication received from certain
member states regarding guidelines for transfers of nuclear-related dual-use
equipment,
material,
software
and
related
technology’,
INFCIRC/254/Rev.8/Part 2, 30 June 2010.
Michel (note 11), p. 116 (author’s translation).
Michel (note 11), p. 115 (author’s translation).
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are subject to US laws. By extension, this approach leads to global
jurisdiction, and its validity is generally contested in international law. 20
The US trade control system: considering goods as humans
The extraterritorial competence of a state is defined as the ‘competence
exercised vis-à-vis persons or goods located in another state’. 21 This
approach rapidly comes into conflict with the underlying logic of
international public law, which allows extraterritoriality but limits it.
The International Court of Justice has given some guidelines in the socalled Lotus case:
Far from laying down a general prohibition to the effect that States may
not extend the application of their laws and the jurisdiction of their
courts to persons, property and acts outside their territory, it leaves
them in this respect a wide measure of discretion which is only limited
in certain cases by prohibitive rules; as regards other cases, every State
remains free to adopt the principles which it regards as best and most
suitable. 22

20

21

22

de Mestral, A. L. C. and Gruchalla-Wesierski, T., Extraterritorial
Application of Export Control Legislation: Canada and the U.S.A.
(Martinus Nijhoff: The Hague, 1990), p. 20.
Association of Francophone Universities, Dictionnaire de droit
international public [Dictionary of international law] (Bruylant: Brussels,
2001), p. 211 (author’s translation).
Permanent Court of International Justice, ‘The case of the S. S. “Lotus”’,
Collection of Judgments, Series A, no. 10, 7 Sep. 1927, <http://www.icjcij.org/pcij/serie_A/A_10/30_Lotus_Arret.pdf>, p. 19.
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What are therefore the limits of the extraterritorial competence of
states? According to some scholars, the link should be based on a
‘certain tie between the extraterritorial events considered or the
extraterritorial situation and the states’. 23 The rationale of a state’s
jurisdiction is commonly related to its population, its territory or its very
existence as a state (i.e. its sovereignty). 24
The US trade control laws adopt a peculiar interpretation of the
population criteria, expressed through citizenship. Indeed, a licence for
the re-export of some goods that are located outside the territory of the
USA is required. This would, for example, apply to the case of a listed
item built on US soil and then exported to a company based in
Germany. If the latter were willing to re-export the item, it would have
to ask US authorities for prior consent to do so. However, the idea that
items have a nationality is not self-evident. In international practice,
items usually do not possess a nationality, and courts have upheld this
view. 25 As some scholars have argued: ‘identifying any “genuine
connection of existence, interests and sentiments” between the United

23

24

25

Stern, B., ‘Quelques observations sur les règles internationales relatives à
l’application extraterritoriale du droit’ [Some observations on the
international rules on extraterritorial application of law], Annuaire français
de droit international, vol. 32 (1986), p. 20 (author’s translation).
Behrendt, C. and Bouhon, F., Introduction à la théorie générale de l’Etat:
manuel [Introduction to the general theory of the state: a manual] (Larcier:
Brussels, 2011), pp. 76–80.
Stern (note 21), p. 36. On relevant rulings see, notably, American President
Lines Ltd v. China Mutual Trading Co. Ltd, Supreme Court of Hong Kong
(1953), quoted in Meessen, K. M. (ed.), Extraterritorial Jurisdiction in
Theory and Practice (Kluwer Law International: The Hague, 1996), p. 95.
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States and compressor equipment located in a foreign nation defies
ordinary powers of analogy’. 26
The US authorities also require licencing for any goods or technologies
that have been made with US goods or technologies, or using such
goods and technologies. This US view is unique, and not echoed or
accepted in the international community.
Finally, US extraterritorial claims can also focus on individuals. This
point is less litigious since international law recognizes as legal and
legitimate the right of a state to control the behaviour of its nationals
abroad. 27 Therefore, if a government rules that its citizens should not
comply with an embargo, the people who possess the nationality of the
state are bound by the obligation according to international public law.
However, if the citizens are based in a third country, the country of
residence may prosecute them if they decide not to comply with that
country’s laws. This is a rather uncomfortable position. The claims used
by a state to justify its extraterritorial application of a norm can be
examined against international public law to determine the existence, or
absence, of a genuine link that would define what is permissible and
what is forbidden. The US view of the jurisdiction of its trade control
legislation seems to encompass both people and goods, and always on
the basis of nationality. 28 Table 1 presents situations where US

26

27
28

‘Extraterritorial application of the Export Administration Act of 1979 under
international and American law’, Michigan Law Review, vol. 81, no 5
(1983), p. 1325.
Stern (note 21), p. 33.
de Mestral and Gruchalla-Wesierski (note 18), p. 28.
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authorization is necessary and the justification for the requirement given
by US authorities.
Table 1. Situations where US authorization is required and the US doctrine
governing the requirement
Situation
Goods or technology
Re-export of US-origin goods

Doctrine
Doctrine of the nationality of goods or
technologies: goods or technologies
remain
under
US
jurisdiction
throughout their life because they
were made on US soil and therefore
possess US nationality

Export of goods or technologies that
contain a certain percentage of US
components or if the goods or
technologies have been made using
US-origin goods or technologies

Effects doctrine: all
goods or
technologies that are by-products or
secondary products, in any manner, of
their US equivalents possess US
nationality and therefore fall under US
jurisdiction
Doctrine of personal jurisdiction:
because individuals are its citizens,
the authorities of a country have the
right to regulate their behaviour
throughout the world

Individuals
US citizens cannot export goods or
technologies to certain destinations
without prior authorization by US
authorities

When US extraterritorial claims are not compliant with international
law, the absence of a permanent public prosecutor leads to disputes
about these rules only during conflicts between states. The following
section focuses on EU–US relations in this regard when extraterritorial
application of the two parties’ law was at the heart of the dispute.

116

III. Extraterritoriality and the trade control system of the
European Union and its member states
The position of the member states
EU

member

states

extraterritoriality.

As

proactive and reactive.

have
noted
29

adopted
elsewhere,

different

approaches

extraterritoriality

can

to
be

Both aspects are discussed in this section,

which focuses on the examples of France and the United Kingdom. The
UK’s legislation contains elements of active extraterritoriality, notably as
regards its citizens, who, regardless of location, can be subject to specific
controls depending on the goods for which they intend to provide
brokering services. 30 For some goods (e.g. cluster munitions and
equipment that could be used for torture) authorization is required for
all brokering activities. 31 The British Parliament does not seem to be
29

30

31

Jankowitsch-Prevor, O. and Michel, Q. (eds), European Dual-Use Trade
Controls: Beyond Materiality and Borders (Peter Lang: Brussels, 2013).
‘The term “United Kingdom person” is defined as ‘a UK national, a Scottish
partnership or a body incorporated under the law of any part of the UK. A
UK national is an individual who is: a British Citizen, a British overseas
territories citizen, a British National (Overseas) or a British Overseas Citizen;
a person who under the British Nationality Act 1981 is a British subject; [or]
a British protected person within the meaning of that Act’. British
Department for Business Innovation & Skills, ‘Extraterritorial trade controls’,
<https://www.gov.uk/extraterritorial-trade-controls>.
‘Supplying or delivering, agreeing to supply or deliver, or doing any act
calculated to promote the supply or delivery of Category A goods where
that person knows or has reason to believe that their action or actions will,
or may, result in the removal of those goods from one third country to
another’. British Department for Business, Enterprise & Regulatory Reform
(BERR), ‘Export Control Act 2002: review of export control legislation (2007),
supplementary guidance note on trade (“trafficking and brokering”) in
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reducing its extraterritorial control efforts, quite the contrary. A recent
report states that: ‘We conclude that it is disappointing that the
Government chose to reject the joint proposal prepared by industry and
NGOs on the extension of extra-territorial controls on the trade of
strategic exports. . . . At the same time we adhere to our previous
recommendation that extra-territorial controls should be extended to all
items on the Military List. We conclude that we see no justification for
allowing a UK person to conduct arms exports overseas that would be
prohibited if made from the UK.’ 32
Some licences issued by British authorities contain specific obligations
that require an end-use certificate with a statement that the item will not
be re-exported to an embargoed country. 33 In such a case, the legal
obligation cannot be considered as extraterritorial because the buyer
has agreed to the obligations by signing the contract. In 2011 the British
Parliament considered a bill that would have required prior consent by
the British authorities for every re-export of goods primarily exported

32

33

controlled goods (in effect from 6 April 2009)’, Jan. 2009,
<http://www.bis.gov.uk/files/file49827.pdf>, p. 5.
British House of Commons, Business, Innovation and Skills, Defence, Foreign
Affairs, and International Development Committees, ‘Scrutiny of arms export
controls (2010): UK strategic export controls annual report 2008, quarterly
reports for 2009, licensing policy and review of export control legislation’, 30
Mar. 2010, <http://www.publications.parliament.uk/pa/cm200910/cmselect/
cmquad/202/202.pdf>.
British Export Control Organisation, ‘Notice to exporters, 2010/14: revised
requirement and new template for end-user undertakings for standard
individual export licence applications’, NTE201014, 6 Apr. 2010,
<http://www.bis.gov.uk/assets/biscore/eco/docs/notices-toexporters/2010/nte201014.doc>.
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from the UK, but no agreement could be reached while the Parliament
was in session. 34
In the context of reactive extraterritoriality, the British position is
noteworthy as it manifests British acceptance of US claims. The British–
US Defence Trade Cooperation Treaty authorizes the export of items
that fall under the USA’s ITAR to British territory without prior
consent. 35 Interestingly, Article 9 of the treaty states that re-export of a
US item that is present on British territory requires the British
authorities to approve the re-transfer, after first verifying that US
authorization has been granted. This is a perfect example of legal
compliance. 36

34

35

36

For the proposed bill see British House of Commons, ‘Re-export control bills,
a bill to make provision for the regulation of the re-export of military
equipment and goods further to their original exportation from the United
Kingdom, Bill 138, 55/11’, 27 Jan. 2011, <http://www.publications.
parliament.uk/pa/cm201011/cmbills/138/11038.pdf>.
Treaty between the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the United States of America
concerning defense trade cooperation, signed 21 and 26 June 2012 (in
London and Washington, DC), entered into force 13 Apr. 2012,
<http://www.official-documents.gov.uk/document/cm86/8684/8684.pdf>.
‘All Re-transfers or Re-exports of Defense Articles shall require authorization
by Her Majesty’s Government. In reviewing requests for such authorization,
Her Majesty’s Government shall . . . require supporting documentation that
includes United States Government approval of the proposed Re-transfer or
Re-export. The procedures for obtaining United States Government approval
and Her Majesty’s Government authorization shall be identified in the
Implementing Arrangements’. Treaty between the Government of the United
Kingdom of Great Britain and Northern Ireland and the Government of the
United States of America concerning defense trade cooperation (note 33).
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The UK has not always been so compliant as, from the mid-1960s, US
legal actions considered inconsistent with British interests were
contested—in the first instance in a dispute over commercial fishing, but
also including reforms to US export control laws to incorporate
extraterritorial provisions. Diplomatic pressure reached a climax when
British uranium suppliers were taken to court by the USA. 37 In response,
the British Parliament passed the 1980 Protection of Trading Interests
Act (PTIA) to protect British interests. 38 Under the PTIA, firms may
receive a direct order from the government that prohibits compliance
with the extraterritorial laws of a third state. 39 British courts are also
prohibited from requiring evidence to be produced for a case based on
an extraterritorial claim of a third country. Finally, a British company
may ask a court for a refund of penalties that it has been forced to pay
in a third country on the basis of extraterritorial laws. 40 The first
application of the law was the 1981–82 Laker Airways case. 41 In 1982 the
USA also threatened British business interests in Central and Eastern

37

38

40

41

Ryngaert, C., ‘Jurisdiction in international law: United States and European
perspectives’, Unpublished PhD dissertation, Katholieke Universiteit Leuven,
2007, <https://lirias.kuleuven.be/bitstream/1979/911/2/doctoraat.pdf>, p. 505.
Protection
of
Trading
Interests
Act
1980,
20
Mar.
1980,
<http://www.legislation.gov.uk/ukpga/1980/11>.
39
Protection of Trading Interests Act 1980 (note 36), paras 1–2.
‘United States diplomatic note concerning the U.K. Protection of Trading
Interests bill’, International Legal Materials (1982), p. 840.
Hartley, T. C., International Commercial Litigation: Text, Cases and
Materials on Private International Law (Cambridge University Press:
Cambridge, 2009), pp. 848–49.
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Europe by applying an export embargo related to the construction of
the trans-Siberian pipeline. 42
In 1996, a few days before the adoption by the US Congress of the
Cuban Liberty and Democratic Solidarity (Libertad) Act (known as the
Helms-Burton Act) and the Iran and Libya Sanctions Act (ILSA, also
called the D’Amato-Kennedy Act), the British Parliament voted to extend
the PTIA to protect British firms from extraterritorial claims based on
the US acts. 43 In 1996 the EU adopted Council Regulation EC 2271/96, its
own blocking statute (a law that is passed in one jurisdiction to obstruct
a law passed in another jurisdiction). 44 The British legislation remains in
force but ‘has shifted from a means of enforcement to that of a
deterrent’. 45 The answer to a parliamentary question asked by Lord
Laird summarized the situation:

42

43

44

45

‘United Kingdom: statement and order concerning the American export
embargo with regard to the Soviet gas pipeline’, International Legal
Materials (note 38), pp. 834–38.
Alexander, K., Economic Sanctions: Law and Public Policy (Palgrave
Macmillan: London, 2009), p. 235. The Helms-Burton Act is the Cuban
Liberty and Democratic Solidarity (Libertad) Act of 1996, US Public Law 104114, signed into law on 12 Mar. 1996, <http://www.gpo.gov/fdsys/pkg/PLAW104publ114/html/PLAW-104publ114.htm>. The D’Amato-Kennedy Act is the
Iran and Libya Sanctions Act (ILSA) of 1996, Public Law 104-172, signed into
law 5 Aug. 1996, <https://www.govtrack.us/congress/bills/104/hr3107>.
Council Regulation (EC) no. 2271/96 of 22 November 1996 protecting against
the effects of the extra-territorial application of legislation adopted by a third
country, and actions based thereon or resulting therefrom, Official Journal
of the European Communities, L309, 29 Nov. 1996.
British House of Commons, ‘Protection of Trading Interests Act’, Written
answers, Hansard, 2 Dec. 2005, column 896W.
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The

European

Commission

has

competence

for

dealing

with

extraterritorial measures taken by third countries against EU member
states. Council Regulation EC 2271/96 was introduced by the EU in 1996
to

offer

protection

to

EU

individuals

and

companies

against

extraterritorial legislation including the Helms-Burton Act and the
Iran/Libya Sanctions Act, both of which are explicitly extraterritorial in
content and whose adoption in the US prompted the introduction of the
above so-called blocking legislation. 46
In France US actions also triggered fears but the answer was different.
The French legislation that establishes strategic trade controls does not
contain active extraterritoriality provisions. 47 A conflict involving
46

47

British House of Lords, ‘Extraterritorial jurisdiction’, Hansard, 25 July 2005,
column WA277.
Loi no. 92-1477 du 31 décembre 1992 relative aux produits soumis à certaines
restrictions de circulation et à la complémentarité entre les services de
police, de gendarmerie et de douanes telle que modifiée par la loi no. 931420 du 31 décembre 1993 [Law no. 92-1477 of 31 December 1992 relating to
products subject to certain restrictions on movement and complementarity
between the police, gendarmerie and customs services as amended by Law
no. 93-1420 of 31 December 1993], Journal Officiel de la République
française, 1 Jan. 1994, <http://legifrance.gouv.fr/affichTexte.do?cidTexte
=JORFTEXT000000542776>; and Décret no. 2001-1192 du 13 décembre 2001
relatif au contrôle à l’exportation, à l’importation et au transfert de biens et
technologies à double usage tel que modifié par le décret no. 2010-292 du 18
mars 2010 et l’Arrêté du 13 décembre 2001 relatif au contrôle à l’exportation
vers les pays tiers et au transfert vers les États membres de la Communauté
européenne de biens et technologies à double usage tel que modifié par
l’Arrêté du 18 mars 2010 [Decree no. 2001-1192 of 13 December 2001 on the
control of export, import and transfer of goods and dual-use technologies, as
amended by Decree no. 2010-292 of 18 March 2010 and the Order of 13
December 2001 on the control of exports to third countries and the transfer
to the members of the European Community of goods and dual-use
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commercial fishing triggered the first French reaction: French fishermen
were forming a cartel that US authorities intended to break up. 48 In
response, the French Parliament adopted Law 68-678 to protect them. 49
This law is similar to the British one that has inspired many others
throughout Europe.
The issue was raised again by the application of US law to British,
French, German and Italian firms that were subsidiaries of US
companies and that sought to take part in the building of the transSiberian pipeline in the 1980s. This issue was particularly salient in
France as French firms were deeply involved, and had strong economic
interests in the construction of the pipeline. The existing law was not
relevant as it focused only on the transmission of documents. However,
French politics can be imaginative, and it was noted that ‘The
Government informed the French firms targeted by the American
measures that it expects that the contracts concluded in order to build

48

49

technologies such states as amended by Decree of 18 March 2010],
<http://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT00000040
5988&categorieLien=cid>.
Didier, P., ‘Information sur l’entreprise et patriotisme économique’
[Information on business and economic patriotism], ed. G. Virassamy,
Entreprise et patriotisme économique [Business and economic patriotism]
(L’Harmattan: Paris, 2008), p. 79.
Loi no. 68-678 du 26 juillet 1968 relative à la communication de documents et
renseignements à des autorités étrangères dans le domaine du commerce
maritime [Law no. 68-678 of 26 July 1968 on the disclosure of documents and
information to foreign authorities in the field of maritime trade], Journal
Officiel
de
la
République
française,
27
July
1968,
<http://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT00000050
1326>, p. 7267.
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the Ourengoj pipeline will be duly fulfilled and that it keeps open the
option to take any measure to achieve that purpose.’ 50
The French firm, Dresser France, was instructed to complete a contract
to produce and deliver materials for the pipeline construction under the
provisions of a law aimed at unifying the national response in time of
war. 51 The USA responded by denying export licences where Dresser
France was the end user, and US firms cancelled contracts with the
French firm. The company declared bankruptcy a few months later.
The case of the European Union
As illustrated above, in the turbulent context of the cold war, economic
pressure was a major tool of US diplomacy. In December 1981, when
Poland declared a state of emergency and suspended some civil
liberties, the administration of US President Ronald Reagan announced
economic restrictions. 52 The resulting legislative package included the
imposition of a prior consent restriction on third countries for the reexport of US-origin goods linked to natural resources, such as gas or

50

51

52

[Parliamentary question of 26 July 1982], no. 17947, Journal Officiel de la
République
française,
4
Oct.
1982,
p.
3966,
(in
French),
<http://archives.assemblee-nationale.fr/7/qst/7-qst-1982-10-04.pdf> (author’s
translation).
Audit, B., ‘Extra-territorialité et commerce international: L’affaire du gazoduc
sibérien’ [Extra-territoriality and international trade: the case of the Siberian
pipeline], Revue critique de droit international privé (1983), p. 404.
‘Extraterritorial application of United States law: the case of export controls’,
University of Pennsylvania Law Review, vol. 132, no. 2 (1984), p. 364.
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petroleum. 53 Persons under US jurisdiction had to seek authorization
from US authorities in order to receive such goods or technologies,
while no individual, under any jurisdiction, was permitted to export
goods or technical know-how if they were derived from US products or
know-how. Violation of these rules led to a complete suspension on
access to US patents, technologies and goods. 54
The extraterritorial reach of such legislation is easy to demonstrate: out
of the 20 firms affected, 13 were located in Europe. 55 The stakes were
therefore high for Europe as the trans-Siberian pipeline was constructed
in order for the Soviet Union to supply the continent with natural gas.
On 11 August 1982 the European Commission, together with the Danish
Presidency of the Council of the European Union, sent a detailed legal
memorandum to the US authorities emphasizing the inefficiency and
probable illegality of such measures. Lord Ellenborough summarized the
European position: ‘Can the island of Tobago pass a law to bind the
rights of the whole world? Would the world submit to such an assumed
jurisdiction?’ 56
In 1996 the United States enacted the Cuban Liberty and Democratic
Solidarity Act and the Iran and Libya Sanctions Act, which are important
pieces of legislation in the context of extraterritoriality. 57

53

54
55
56
57

The

‘Export of oil and gas equipment to the Soviet Union’, International Legal
Materials (1982), p. 864.
See ‘Extraterritorial export control (secondary boycott)’, Ryngaert (note 35), p. 630.
Ergec (note 1), p. 7.
Quoted in Stern (note 21), p. 19.
Cuban Liberty and Democratic Solidarity Act (note 41); and ILSA (note 41).
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international legality of this legislation has been widely questioned.58
Their adoption was primarily motivated by terrorist attacks that affected
the USA. Initially, US President Bill Clinton refused to sign them,
although he did so after two US aircraft were attacked by the Cuban Air
Force. 59 The Cuban Liberty and Democratic Solidarity Act aimed to
precipitate the fall of Cuba’s leader, Fidel Castro, and was a rare
example of potential efficacy. In part, it focused on providing
compensation for Cuba’s nationalizing of businesses and private
property that had occurred since 1959, when Castro assumed power.
Any US citizen could request a court to recognize the confiscation of
property and ask for compensation. As noted by Brigitte Stern:
‘Acknowledging that almost all companies—Cuban, US, or foreign firms—
were expropriated after Fidel Castro took power, we can witness the
scope of the competences the US has taken: any individual or firms
having economic ties with Cuba is potentially concerned.’ 60
The Iran and Libya Sanctions Act aimed to weaken Iran and Libya by
focusing on petroleum resources and imposing economic sanctions on
firms with economic ties with the countries in order to ‘deprive these
two states of the financial resources to prevent the continuation of the
current policy’. 61 The US president could punish any person who
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Stern, B., ‘Vers la mondialisation juridique ? Les lois Helms-Burton et
d’Amato-Kennedy’ [Towards legal globalization? The Helms-Burton and
D’Amato-Kennedy laws], Revue générale de droit international public,
no. 4 (1996), pp. 992–1002.
Stern (note 56), p. 980.
Stern (note 56), p. 984 (author’s translation).
Stern (note 56), p. 981 (author’s translation).
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invested more than $40 million in petroleum resources. 62 European,
Canadian and Mexican companies were those most affected by the
legislation. 63 These countries refused to let their foreign policy be
imposed by a third state, particularly when important commercial
transactions were threatened. 64 Canada and Mexico were the first two
countries to adopt a blocking statute to counter the US legislation. In
addition to these blocking statutes, a number of other diplomatic and
legal actions took place. At the diplomatic level, discussions on the
topic were held in international forums, such as the Organization of
American States and the Organisation for Economic Co-operation and
Development, and transatlantic dialogue also occurred. 65 The UN
General Assembly also condemned the US laws. 66 Moreover, the
Dispute Settlement Body of the World Trade Organization (WTO)
discussed the matter, as did its counterpart in the North American Free
Trade Agreement.
The European authorities also chose to adopt a blocking statute. In a
twofold response, the EU dealt with foreign extraterritoriality via
Council Regulation 2271/96 and Joint Action 96/668/CFSP. 67 Adopted in
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ILSA (note 41), sections 2 and 5.
Stern (note 56), p. 986.
Clark, H. L., ‘Dealing with U.S. extraterritorial sanctions and foreign
countermeasures’, University of Pennsylvania Journal of International
Economic Law, vol. 20, no. 1 (1999), pp. 470–71.
Vaughan Lowe, A., ‘US extraterritorial jurisdiction: the Helms-Burton and
D’Amato acts’, International and Comparative Law Quarterly, vol. 46,
no. 2 (1997), p. 390.
Stern (note 56), p. 991.
Council Regulation (EC) no. 2271/96 (note 42); and Joint Action of 22
November 1996 adopted by the Council on the basis of Articles J.3 and K.3
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1996, in a period of international tension, this ‘integrated system’ gave
life to the will expressed by the European Council in Florence in June
1996: ‘to react in defence of the European Union’s interest in respect to
this legislation and any other secondary boycott legislation having extraterritorial effects’.

68

conceived in 1992.

69

However, the adoption of such legislation was first

It is noteworthy that the regulation was adopted on the basis of Article
235 TEC (352 TFEU), which allows the Commission to table proposals
and actions that are not expressly stipulated by the treaties, but
necessary to reach the goals identified by them. The nature of the
regulation is also specific: it deals with the relations among several legal
orders. As the treaties only provide core legislation, Article 352 TFEU
can legitimately be used as the legal basis for action. The mechanism
provided by Council Regulation 2271/96 is simple: the extraterritorial
effect of the foreign laws that are enumerated in the annex to the
regulation (i.e. the Cuban Liberty and Democratic Solidarity Act and
ILSA) are invalid for individuals who reside on European soil and hold
the nationality of one of its member states. The same logic applies to
firms (legal persons) established under EU jurisdiction. Article 4 provides

68

69

of the Treaty on European Union concerning measures protecting against
the effects of the extra-territorial application of legislation adopted by a third
country, and actions based thereon or resulting therefrom (96/668/CFSP),
Official Journal of the European Communities, L309, 29 Nov. 1996.
The term ‘integrated system’ is from the Joint Action (note 65). See also
European Parliament, ‘Presidency conclusions’, Florence European Council,
21–22 June 1996, <http://www.europarl.europa.eu/summits/fir1_en.htm>.
See ‘Extraterritorial export control (secondary boycott)’, Ryngaert (note 35), p.
647, fn 109.
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a mechanism for judicial protection: no judgements or requests from a
third state shall be recognized if they are based on one of the legal texts
listed in the annex to the regulation. Article 5 prohibits Europeans from
complying with decisions based on such foreign legislation. However,
the regulation allows individuals and firms to comply with the law if
their interests, or those of the Community, are seriously threatened (with
the approval of the Commission). Article 6 provides a restitution clause:
persons judged on the basis of these laws may seek to recover damages
in a European court. Such restitution may take the form of the seizure of
goods held by the entities that caused the damage or of any subsidiary
entity established on European soil. 70 The Council may add to, modify
or delete legislative acts that are contained in the annex.
Under pressure from the international community and in reaction to the
European defensive stance, the USA decided to comprise with the
European Commission. In April 1997 the EU and the USA signed a
memorandum of understanding (MOU). 71 The EU committed itself to
support initiatives aimed at promoting democracy in Cuba, while the US
authorities agreed to suspend the provisions on confiscation of property
in the Cuban Liberty and Democratic Solidarity Act. Initially, the
agreement was temporary but the US authorities pledged to seek a
solution with the Congress and adopt a permanent waiver for European
citizens. 72
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Council Regulation 2271/96 (note 42), Articles 1, 4, 5 and 6.
Understanding between the European Union and the United States on US
extraterritorial legislation, 11 Apr. 1997.
Roy, J., ‘The “understanding” between the European Union and the United
States over investments in Cuba’, Cuba in Transition, no. 10 (2000).

129

Polish Journal of Political Science. Working Papers

The dialogue raised awareness on both sides of the Atlantic of the need
to

discuss

economic

cooperation

and

establish

a

transatlantic

partnership for political cooperation, and the parties worked to agree on
a text that embodied these principles. 73 Nonetheless, in a 2004 report the
European Commission stressed the failure of the US Congress to reach
consensus on a permanent waiver. 74 However, Europeans continued to
benefit from a six-month exemption granted by the US Congress. The
situation therefore remains fragile.
Despite the failure of ILSA, the revelations about Iran’s nuclear
ambitions led the US authorities to adopt a new regulation containing
extraterritorially elements. 75 Its jurisdiction included any person involved
in the manufacture by Iran of a WMD. In the event of non-compliance,
US authorities would blacklist the person or the firm. The EU
complained about the legislation before its adoption as the Commission
perceived it to be a breach of the 1997 EU–US MOU. However, no
European firm was threatened under the law. 76 The blocking statute was
not modified and therefore not applied. This issue was different as there
was international consensus about the WMD risk, the scope was limited
73

74

75

76

Smis, S. and van der Borght, K., ‘The EU–US compromise on the HelmsBurton and D’Amato acts’, American Journal of International Law, vol.
93, no. 1 (1999), pp. 23–31.
European Commission, ‘Report on United States barriers to trade and
investment:
report
for
2007’,
Apr.
2008,
<http://trade.ec.europa.eu/doclib/docs/2008/april/tradoc_138559.pdf>.
Iran Nonproliferation Act of 2000, Public Law 178, 14 Mar. 2000,
<http://www.gpo.gov/fdsys/pkg/PLAW-106publ178/html/PLAW106publ178.htm>.
See ‘Extraterritorial export control (secondary boycott)’, Ryngaert (note 35), p.
650.
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to actions related to proliferation behaviour, the sanctions were internal
to the US judicial system and several UN resolutions existed on the
issue.
In 2010 the US Congress passed a bill to impose additional sanctions on
Iran, the Comprehensive Iran Sanctions, Accountability, and Divestment
Act (CISADA), which prohibited investment in the Iranian petroleum
industry and established limitations on financial transactions and
banking services. 77 The Harvard Law Review called these measures
‘as provocative as Helms-Burton’, but highlighted the fact that this time
the EU did not react in the same way as before—preferring to put in
place measures that largely mirror the content of CISADA. 78
The authors of the Harvard Law Review article noted that the
economic stakes for European companies in respect to Iran in 2010 were
smaller than they had been in relation to the trans-Siberian pipeline in
the 1980s, and that there was a convergence in the EU and US foreign
policy approach towards Iran (in contrast to the contested view on
confrontation with the Soviet Union in 1982 or Cuba). However, the
article also pointed to the changes in Europe after the adoption of the
Lisbon Treaty, in particular the enhanced political cooperation in
foreign affairs matters. In the 1980s the interests of individual member
77

78

Comprehensive Iran Sanctions, Accountability, and Divestment Act of 2010,
Public Law 111-195, 1 July 2010, <http://www.treasury.gov/resourcecenter/sanctions/Documents/hr2194.pdf>.
‘Developments in the law—extraterritoriality’, Harvard Law Review, vol.
124, no. 5 (2011), p. 1246, 1255–56. See also Treaty of Lisbon amending the
Treaty on European Union and the Treaty establishing the European
Community, signed 13 Dec. 2007, entered into force 1 Dec. 2009,
<http://europa.eu/lisbon_treaty/index_en.htm>.
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states drove the response. By 2010 the EU was both more able and more
inclined to speak with one voice. As a result, according to the analysis
in the Harvard Law Review, the US administration took greater
account of EU perspectives when discussing legislation with the
Congress and spent more time to ensure that European interests were
taken into account in US laws.
In Europe the perception was quite the opposite: the EU’s CFSP
policymaking remained largely unproductive and the Council continued
to lack the competence to bring about the political breakthrough
endorsed by the US experts. The lack of European reaction to
extraterritorial provisions in US law was attributed instead to the
existence of UN resolutions on the issue (from which the EU and US
measures were derived) and the international consensus that deemed
the Iranian nuclear programme to be potentially dangerous.
IV. The perspective of the industrial operators
Industrial operators are central actors in the fight against the
proliferation of nuclear weapons and the control of the export of dualuse goods. As producers they are obligated to comply with the law; they
possess expertise that can help states prevent proliferation; and, finally,
the European legislative corpus place them in a central position.
However, their situation is unequal compared with that of states since
the current system of international relations is based on states.
Therefore, unless a profound change were to occur, an industry
representative will not be sitting at the NSG’s negotiating table in the
next round. States still jealously guard their competence as regulators. In
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interviews conducted in 2012, the industrials operators stressed four
points. 79
First, they are compliant with US law. Focus on export control must start
at the beginning of the supply chain and take into account US
requirements. For major European firms compliance is automatic as they
often have a presence on US soil, while the potential to be blacklisted is
regarded as threatening trade opportunities. Moreover, the strength of
the US system is an influential factor: the US administration has the
means and the will to pursue non-compliance, even abroad. The
situation is not the same in Europe, where the main characteristic is the
heterogeneity of the means used to implement common legislation,
including enforcing its provisions using criminal and other penalties. 80
Finally, it is almost impossible to build a dual-use or a defence item
without the use of US goods or technologies.
Second, the US requirements imply a number of practical adaptations of
the production line. If US materials are involved, the production line
will be separated from other production and access will be restricted.
This implies a huge cost for the company that may result from
administrative delay, time devoted to fulfilling licences or the cost of a
licence itself.
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Senior officials of EU institutions and major European industrial firms active
in the field of dual-use items and technologies, Interview with author, Apr.
2012.
Bauer, S., ‘WMD-related dual-use trade control offences in the European
Union: penalties and prosecutions’, Non-proliferation papers no. 30, EU Nonproliferation Consortium, July 2013, <http://www.nonproliferation.eu/
activities/activities.php>.
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Third, while blocking statutes may be a political matter, they put
industrial firms in a difficult position: if they disobey US requirements,
they may face legal action in the USA. However, if they comply with US
requirements, they may face action in their own country. Both cases
lead to an economic ‘dead end’.
Fourth, internal awareness programmes have been established and are
important. Information sharing between firms is also crucial because
major groups have to rely on a network of small- and medium-sized
enterprises that is largely aware of these issues. The compliance
reputation of a firm may be crucial to its future. Banks and investment
funds devote significant attention to the issue of proliferation in order to
ensure corporate social responsibility. This is a peer pressure-based
system as the actions of states are considered inadequate or insufficient.
Governments should consider complementing outreach, intended to
strengthen the strategic trade controls of other states, with ‘inreach’ to
ensure that credible controls are in place in their own country. 81
In the context of industrial operators, one last issue deserves attention.
In a contract between economic partners, the legal authorities often
require the inclusion of a non-re-exportation clause. These clauses
oblige one party to the contract to comply with a determined legal
order, which becomes relevant when a blocking statute protects an
economic operator. According to Stern, ‘such provisions are absolutely
in contradiction with international public law as they threaten the
exclusive competence of the state, the competence to pass rules in
81

Bauer (note 5).
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relation to the exportation of goods from a territory and more generally
to organize its economy without interference’. 82 The EU defended the
same position in a diplomatic note related to the trans-Siberian pipeline:
The statutory encouragement of voluntary submission to U.S. public
policy in trade matters within the E.C. is strongly condemned by the
European Community. Private agreements should not be used in this
way as instruments of foreign policy. If a Government in law and in fact
systematically encourages the inclusion of such submission clauses in
private contracts the freedom of contracts is misused in order to
circumvent the limits imposed on national jurisdiction by international
law. 83
On the other hand, according to Cedric Ryngaert, these clauses are valid
as long as the territorial state has not passed a blocking statute. 84
Ryngaert fails to see why a firm would not decide to comply with
higher standards. The situation therefore remains unresolved and it is
unlikely that a solution will be found in the near future.
V. Conclusions
The US authorities have adopted an aggressive stance regarding
extraterritoriality. In the case of trade controls, it is the nationality of the
goods or the person that triggers US jurisdiction. This approach is not
82
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Stern (note 21), p. 28.
‘European communities: comments on the U.S. regulations concerning trade
with the U.S.S.R.’, International Legal Materials, vol. 21, no. 4 (1982), p.
896.
See ‘Extraterritorial export control (secondary boycott)’, Ryngaert (note 35), p.
634.
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self-evident and is widely criticized. By contrast, in the EU context, no
element of the dual-use regulation aims to be applied outside the EU. On
the contrary, much attention has been devoted to limiting its application
to European territory. 85 When the first EU–US tensions occurred, at the
beginning of the 1980s, European representatives sent a diplomatic note
contesting the international legality of the US legislation. In 1996 the
Council adopted a blocking statute to counter the extraterritorial effects
of foreign laws. However, this regulation is not universal: only the laws
listed in an annex are blocked, and the annex itself has not been
modified since 1996. More recently, Iran has drawn much attention and
US authorities have adopted sanctions with extraterritorial reach.
However, in this instance, the EU has not objected as it shares the view
of the USA regarding the risk posed by Iran (at least since the discovery
of its nuclear programme). The positions of the member states remain
more ambiguous.
British legislation contains certain provisions with extraterritorial reach,
but the UK has also concluded a treaty with the USA that formalizes
recognition of US prior consent. However, the UK was one of the first
EU member states to adopt a blocking statute. In contrast, French laws
regulating dual-use trade do not contain extraterritorial provisions or
official procedures for US prior consent. The French Parliament has
85

E.g. according to Regulation 428/2009 ‘“broker” shall mean any natural or
legal person or partnership resident or established in a Member State of the
Community that carries out services defined under point 5 from the
Community into the territory of a third country’. Council Regulation (EC) no.
428/2009 of 5 May 2009 setting up a Community regime for the control of
exports, transfer, brokering and transit of dual-use items (recast), Official
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adopted a blocking statute but it is limited to the transmission of
documents. When French authorities decide to force a firm not to
comply with US requirements, they take measures to ensure that
delivery will not be impeded.
Industrial operators are in an uncomfortable position as they have no
right to be heard on the international stage, while they have increasing
responsibilities related to dual-use trade. The community of firms
complies with US requirements because the US system is highly
efficient, and because so much is at stake, economically speaking.
Awareness is keen inside a company as well as in the industrial network
surrounding major actors, as they cannot afford to acquire a reputation
as a proliferator, even if this involves extra burdens and costs.
Therefore, it can be concluded that European firms comply with US
claims of extraterritoriality as long as the state decides, on the basis of a
‘greater good’ motivation, to block the effect of these claims. However,
this places the industrial operators in a difficult position.
The state basically adopts, and applies, a blocking statute only when it
disagrees with the goals of the extraterritorial law. When both states
have a shared view of the risk linked to commercial transactions with a
particular state, they do not come into conflict with each other in that
respect.
The international influence of the EU is greater than that of any one of
its member states. In 1996, when the EU adopted a blocking statute, the
USA decided to find a solution to the underlying difference of view.
According to some analysts, European views carry more weight in
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discussions of US export law because of the greater coherence in EU
policy in relation to the political dimensions of foreign trade after the
entry into force of the Lisbon Treaty.
What will the future hold? No discussion of this issue has taken place in
recent years, and the underlying approaches to extraterritoriality have
not been clarified or resolved. A new EU–US confrontation could
doubtless arise if the visions of the two actors diverge regarding the risk
that one of them experiences. In this regard, it is interesting to note that
the two visions of the world are still in confrontation. Analysing the
outreach activities conducted in the framework of UN Security Council
Resolution 1540 may be particularly revealing because every such
activity is influenced by the vision of what constitutes a good export
control

system

and,

obviously,

for

extraterritorial elements.
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